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IN THE SUPREME COURT OF THE STATE OF IDAHO 
SCOUT, LLC, an Idaho limited liability 
company, doing business as Double Tap 
Pub, 
Plaintiff-Appellant, 
vs. 
TRUCK INSURANCE EXCHANGE, an 
inter-insurance exchange organized under 
the laws of the state of California, 
Defendant-Respondent, 
Supreme Court Case No. 45349 
CLERK'S RECORD ON APPEAL 
Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada. 
JEFF R. SYKES 
CHYNNA C. TIPTON 
ATTORNEY FOR APPELLANT 
BOISE, IDAHO 
HONORABLE STEVEN HIPPLER 
JEFFREY A. THOMSON 
ATTORNEY FOR RESPONDENT 
BOISE, IDAHO 
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DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited 
liability company, doing business as 
Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., 
a California corporation; and 
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
Defendants. 
Case No. CV O I 
COMPLAINT AND DEMAND 
FOR JURY TRIAL 
Fee Category: A.A. 
Fee: $221.00 
COMES NOW, Plaintiff Scout LLC, by and through its counsel of record, McConnell 
Wagner Sykes & Stacey PLLC, and for a cause of action against Defendants Farmers Group, Inc. and 
Truck Insurance Exchange ( collectively, "Defendants"), alleges as follows: 
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PARTIES 
1. At all times material hereto, Plaintiff Scout LLC ("Scout") was and is a limited 
liability company organized and existing under the laws of the State ofldaho, with its principal place 
of business in the City of Boise, County of Ada, State of Idaho; and formerly doing business as 
Gone Rogue Pub and currently doing business as Double Tap Pub. 
2. Scout is informed and believes, and on that basis alleges, that at all times material 
hereto Defendant Farmers Group, Inc. ("Farmers") was and is a California corporation in 
goodstanding, with its corporate headquarters in the City of Los Angeles, County of Los Angeles, 
State of California, and authorized to do business and doing business in the State ofldaho. 
3. Scout is informed and believes, and on that basis alleges, that at all times material 
hereto Defendant Truck Insurance Exchange ("Truck") was and is a reciprocal inter-insurance 
exchange registered and existing under the laws of the State of California, and authorized to do 
business and doing business in the State of Idaho. 
4. Jurisdiction is proper in the Fourth District, since this Court has subject matter 
jurisdiction over this action pursuant to Idaho Code § 1-705, and personal jurisdiction over 
Defendants pursuant to Idaho Code§ 5-514. 
5. Venue is proper in the Fourth District pursuant to Idaho Code§ 5-404. 
6. The amount in controversy in this lawsuit, exclusive ofinterest and costs, exceeds the 
jurisdictional minimum of this Court. 
COMPLAINT AND DEMAND 
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GENERAL ALLEGATIONS 
7. On November 7, 2012, Pho Xayamahakham ("Pho"), on behalf of Scout formerly 
doing business as Gone Rogue Pub ( collectively, "Insureds") obtained a business liability insurance 
policy, Policy No. 0605417807 ("Policy"), from Farmers through its member company, Truck. On 
August 28, 2014, the Policy was renewed to provide coverage during the period from 
November 7, 2014 until November 7, 2015. 
8. The Policy provided business insurance for Pho and Gone Rogue Pub, which included 
coverage for "Advertising Injury" resulting from infringement on copyright, title or slogan. 
9. On or about October 14, 2014, a Complaint For Trademark Counterfeiting, 
Trademark Infringement, False Designation of Origin, Unfair Competition and Trademark 
Cybersquatting ("Rogue Complaint"), nammg as defendants the Insureds, was filed in the 
United States District Court For The District of Idaho under Case No. 1:14-cv-439-CWD 
("Lawsuit") and styled as Oregon Brewing Company v. Scout LLC, et al. 
10. The Rogue Complaint alleged causes of action against the Insureds for advertising 
damages and monetary loss related to the use of the title "Rogue" in connection with the sale of 
alcohol in violation of a valid trademark. 
11. On December 3, 2014, Insureds, through McConnell Wagner Sykes & Stacey, PLLC, 
sent Defendants a tender of defense letter with a copy of the Rogue Complaint requesting that 
Defendants cover the Lawsuit and defense thereof. That request was later recorded as Claim Unit 
Number 3002266561-1-2 ("Claim"). 
COMPLAINT AND DEMAND 
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12. Christine Conkling, a Special Commercial Claims Representative for Truck, acting on 
behalf of Farmers, responded on December 23, 2014, whereby Defendants stated they were 
investigating the Claim and Defendants' obligation to cover and defend the Lawsuit. 
13. Thereafter, on January 16, 2015, Michael McKay, a Commercial Field Claims 
Manager for Truck, acting on behalf of Farmers, sent a letter denying coverage for the Claim. 
14. As a result of Defendants' refusal to defend and pay the damages asserted in 
the Lawsuit, Scout was forced to retain its own counsel and settle the Lawsuit. 
15. On March 26, 2015, Scout entered in a Settlement Agreement and Mutual Release 
("Settlement") with Oregon Brewing Company ("OBC") to settle the Lawsuit. 
16. As part of the Settlement, Scout was required to abandon its use of the word "Rogue" 
and, as such, abandon its use of the name Gone Rogue Pub. 
17. In or about August 2015, Scout changed its business name from Gone Rogue Pub to 
Double Tap Pub. 
FIRST CAUSE OF ACTION 
(FOR BREACH OF CONTRACT) 
18. Scout repeats herein by this reference each and every allegation set forth m 
Paragraphs 1 through 17, inclusive, as if said paragraphs were set forth herein in full. 
19. The Policy was a valid insurance policy under which Scout was insured 
by Defendants. 
20. The terms of the Policy provided that Farmers and Truck "will pay those sums that 
the insured becomes legally obligated to pay as damages because of 'bodily injury,' 
'property damage,' 'personal injury' or 'advertising injury' to which this insurance applies," and that 
COMPLAINT AND DEMAND 
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Farmers and Truck "will have the right and duty to defend the insured against any 'suit' seeking 
those damages." Policy, p. 89 § A. I .a. 
21. The Policy provides coverage for any "Advertising Injury" that is "caused by an 
offense committed in the course of advertising your goods, products or services" that 
"was committed in the 'coverage territory' during the policy period." Policy, p. 89, § A. l .b.(2)(b ). 
22. "Advertising Injury" means injury arising out of one or more of the 
following offenses: Oral or written publication of material that slanders or libels a person or 
organization or disparages a person's or organization's goods, products or services; Oral or written 
publication of material that violates a person's right of privacy; Misappropriation ofadvertising ideas 
or style of doing business; or Infringement of copyright, title or slogan. Policy, p. 99 § F .1. 
23. The Rogue Complaint alleged that Scout was liable to OBC for an Advertising Injury 
covered by the Policy. 
24. Scout tendered the defense of the Lawsuit to Defendants and Defendants refused to 
defend the Lawsuit. 
25. Pursuant to the terms of the Policy, Farmers and Truck were obligated and had a duty 
to defend Scout against OBC's Advertising Injury set forth in the Rogue Complaint. 
26. Farmers and Truck breached the Policy by refusing to defend Scout against the 
Advertising Injury alleged in the Rogue Complaint. 
27. As a result of Defendants' breach, Scout was required to hire counsel and settle 
the Lawsuit, and suffered damages as a result. 
28. As a direct and proximate result of the foregoing breach of contract, Scout has been 
damaged in an amount to be proven at trial, but not less than $10,000.00. 
COMPLAINT AND DEMAND 
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SECOND CAUSE OF ACTION 
(BREACH OF THE COVENANT OF 
GOOD FAITH AND FAIR DEALING) 
29. Scout repeats herein by this reference each and every allegation set forth m 
Paragraphs 1 through 28, inclusive, as if said paragraphs were set forth herein in full. 
30. The Policy imposes upon each party a duty of good faith and fair dealing in its 
performance and its enforcement. 
31. The Policy gives rise to a special relationship between Scout and Defendants which 
requires that Defendants deal with Scout fairly, honestly and in good faith. 
32. Defendants, and each of them, beached the duty of good faith and fair dealing by 
interpreting the terms of the Policy in a manner that denied coverage for the Advertising Injury 
alleged in the Rogue Complaint. 
33. Defendants, and each of them, have breached the contract of insurance, and have 
failed to deal with and defend Scout in a fair, reasonable and timely manner, all of which constitute 
bad faith and a breach of the covenant of good faith and fair dealing. 
34. As a result of Defendants' breach of the covenant of good faith and fair dealing, 
Scout was required to hire counsel and settle the Lawsuit, and suffered damages as a result. 
3 5. As a direct and proximate result of the foregoing breach of the covenant of good faith 
and fair dealing, Scout has been damaged in an amount to be proven at trial, but not less 
than $10,000.00. 
COMPLAINT AND DEMAND 
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THIRD CAUSE OF ACTION 
(BAD FAITH FAILURE TO DEFEND) 
36. Scout repeats herein by this reference each and every allegation set forth in 
Paragraphs 1 through 35, inclusive, as if said paragraphs were set forth herein in full. 
37. Pursuant to the Policy, Defendants, and each of them, had a duty to defend and 
indemnify Scout from the liability for Advertising Injury set forth in the Rogue Complaint. 
38. Defendants, and each of them, intentionally, unreasonably and in bad faith failed to 
defend and denied coverage of the alleged Advertising Injury, and intentionally and unreasonably 
refused to defend Scout against OBC's claims ofliability in the Lawsuit. 
3 9. As a result of Defendants' intentional and unreasonable denial of coverage, Scout was 
required to hire counsel and settle the Lawsuit and suffered damages as a result. 
40. Defendants' acts and omissions have caused damages to Plaintiff in an amount to be 
proved at trial, but in an amount that exceeds $10,000.00. 
41. Scout reserves this paragraph for a claim of punitive damages pursuant to 
Idaho Code§ 48-608. 
ATTORNEYS' FEES AND COSTS 
Scout has been required to retain the services of an attorney to bring this suit and is entitled to 
recover its costs and reasonable attorneys' fees in the sum of not less than $5,000.00 if judgment is 
entered by default, and such other and further amounts as the Court may find reasonable if this 
matter is contested pursuant to, inter alia, the Policy, Idaho Code§§ 41-1839, et seq., and Rule 54(e) 
of the Idaho Rules of Civil Procedure. 
COMPLAINT AND DEMAND 
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DEMAND FOR JURY TRIAL 
Scout hereby demands a jury trial pursuant to Rule 38 of the Idaho Rules of Civil Procedure 
for all issues so triable. 
PRAYER FOR RELIEF 
WHEREFORE, Plaintiff prays for judgment against Defendants, and each of them, 
as follows: 
A. For monetary damages in excess of $10,000.00, to be determined with specificity 
at trial; 
B. This paragraph 1s reserved for a claim of punitive damages pursuant to 
Idaho Code § 48-608; 
C. For attorneys' fees and costs in the sum of not less than $5,000.00 if judgment is 
entered by default, and such further amounts as the Court may find reasonable if this matter 
is contested; and, 
D. For such other and further relief as the Court deems just and proper. 
DATED this 16th day of September 2016. 
McCONNELL WAGNER SYKES & STACEYPLLC 
COMPLAINT AND DEMAND 
FOR JURY TRIAL I Page 8 
1:\10517.003\PLD\Complaint 160916.doc 
BY: 
Chynna C. ipton 
Attorney or Plaintiff Scout LLC 
 
 
ORDER OF DISMISSAL WITH PREJUDICE  
OF DEFENDANT FARMERS GROUP, INC. | Page 1 
I:\10517.002\PLD\DISMISSAL-ORDER 161102.DOCX 
 
 
 
 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
 
SCOUT LLC, an Idaho limited 
liability company, doing business as 
Double Tap Pub, 
    Plaintiff, 
 vs. 
 
FARMERS GROUP, INC.,  
a California corporation; and  
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
 
    Defendants. 
 
Case No. CV01-16-17560 
 
 
 
ORDER OF DISMISSAL 
WITH PREJUDICE 
OF DEFENDANT  
FARMERS GROUP, INC. 
 
 
Honorable Steven Hippler 
 
 Plaintiff Scout LLC’s Notice of Voluntary Dismissal With Prejudice of Defendant Farmers 
Group, Inc. having come before this Court and good cause appearing therefor; 
 IT IS HEREBY ORDERED, ADJUDGED AND DECREED that, pursuant to 
Rule 41(a)(1) of the Idaho Rules of Civil Procedure, Defendant Farmers Group, Inc. 
is dismissed, with prejudice. 
 This action and the Complaint on file herein shall remain in effect and against Defendant 
Truck Insurance Exchange. 
 DATED this ______ day of November 2016. 
 
 
 
      __________________________________________ 
      Honorable Steven Hippler 
      Judge of the Fourth Judicial District 
Signed: 11/3/2016 03:06 PM
Signed: 11/9/2016 11:13 AM
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the day ofNovember 2016, a true and correct copy 
of the foregoing document was served via iCourt E-File upon the following party(ies): 
JeffR. Sykes, Esq. 
Chynna C. Tipton, Esq. 
McConnell Wagner Sykes & Stacey PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
Telephone: 208.489.0100 
Facsimile: 208.489.0110 
Counsel For Plaintiff 
sykes@mwsslawyers.com 
tipton@mwsslawyers.com 
Clerk of the Court 
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Electronically Filed
11/9/2016 10:06:09 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Jeri Heaton, Deputy Clerk
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Jeffrey A. Thomson 
ELAM & BURKE, P.A. 
251 East Front Street Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
Telephone: (208) 343-5454 
Facsimile: (208) 384-5844 
jat@elamburke.com 
ISB #3380 
Attorneys for Defendant Truck Insurance Exchange 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the State of 
California, 
Defendants. 
Case No. CV01-16-17560 
DEFENDANT TRUCK INSURANCE 
EXCHANGE'S ANSWER TO 
COMPLAINT AND DEMAND FOR 
JURY TRIAL 
Truck Insurance Exchange ("Truck"), by and through its attorneys of record, Elam & 
Burke, P.A., and in answer to Plaintiff's Complaint and Demand for Jury Trial ("Plaintiffs 
Complaint") admits, denies and alleges as follows: 
INTRODUCTION 
The following defenses are not stated separately as to each claim for relief or allegation 
of Plaintiff, nevertheless, the following defenses are applicable, where appropriate, to any and all 
DEFENDANT TRUCK INSURANCE EXCHANGE'S ANSWER TO COMPLAINT AND 
DEMANDFORJURYTRIAL-1 
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of Plaintiffs claims for relief. Truck, in asserting the following defenses, does not admit that the 
burden of proving the allegations or denials contained in the defenses is upon Truck, but, to the 
contrary, asserts that by reason of said denials, and by reason of relevant statutory and judicial 
authority, the burden of proving the facts relevant to many of the defenses and affirmative 
defenses and the burden of proving the inverse of the allegations contained in many of the 
defenses and affirmative defenses is upon Plaintiff. Moreover, Truck does not admit, in 
asserting any defense, any responsibility or liability but, to the contrary, specifically denies any 
and all allegations of responsibility and liability contained in Plaintiffs Complaint. 
FIRST DEFENSE 
Plaintiffs Complaint fails to state a claim upon which relief can be granted against Truck 
and should therefore be dismissed pursuant to Idaho Rule of Civil Procedure 12(b )( 6). 
SECOND DEFENSE 
Truck denies each and every allegation in Plaintiffs' Complaint not specifically admitted 
herein. 
THIRD DEFENSE 
PARTIES 
1. In response to Paragraph 1 of Plaintiffs Complaint, admits the allegations 
contained therein. 
2. In response to Paragraph 2 of Plaintiffs Complaint, Farmers Group Insurance is a 
Nevada corporation organized on January 1, 1971. Its principal place ofbusiness is Los 
Angeles, California. It is not an insurance company and is not responsible for the handling of 
claims. 
DEFENDANT TRUCK INSURANCE EXCHANGE'S ANSWER TO COMPLAINT AND 
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3. In response to Paragraph 3 of Plaintiff's Complaint, Truck is a reciprocal or 
interinsurance exchange organized on February 5, 193 5, and existing under the laws of 
California. Its principal place of business is Los Angeles, California. This entity is not a 
corporation, partnership, unincorporated association or agency. 
4. In response to Paragraph 4 of Plaintiff's Complaint, Plaintiff attempts to set forth 
legal conclusions which do not require an answer. 
5. In response to Paragraph 5 of Plaintiff's Complaint, Plaintiff attempts to set forth 
legal conclusions which do not require an answer. 
6. In response to Paragraph 6 of Plaintiff's Complaint, Plaintiff attempts to set forth 
legal conclusions which do not require an answer. 
GENERAL ALLEGATIONS 
7. In response to Paragraph 7 of Plaintiff's Complaint, Truck admits that on 
November 7, 2012, Truck issued a Business Owners Policy, No. 0605417807, to Pho 
Xayamahakham, which policy was renewed for the period ofNovember 7, 2014 to November 7, 
2015. Truck denies all remaining allegations contained therein. 
8. In response to Paragraph 8 of Plaintiff's Complaint, Truck advises that the Policy 
speaks for itself. 
9. In response to Paragraph 9 of Plaintiff's Complaint, Truck admits the allegations 
contained therein, except that it denies that Scout, LLC was an insured. 
10. In response to Paragraph 10 of Plaintiff's Complaint, Truck denies the allegations 
contained therein. 
11. In response to the first sentence of Paragraph 11 of Plaintiff's Complaint, Truck 
admits that a letter dated December 3, 2014, was received by Truck, but advises that the letter 
DEFENDANT TRUCK INSURANCE EXCHANGE'S ANSWER TO COMPLAINT AND 
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speaks for itself. In response to the second sentence of Paragraph 11 of Plaintiffs Complaint, 
Truck admits the allegations contained therein. 
12. In response to Paragraph 12 of Plaintiffs Complaint, Truck admits it sent a letter 
dated December 23, 2014, but advises that the letter speaks for itself. 
13. In response to Paragraph 13 of Plaintiffs Complaint, Truck admits it sent a letter 
dated January 16, 2015, but advises that the letter speaks for itself. 
14. In response to Paragraph 14 ofPlaintiffs Complaint, Truck denies the allegations 
contained therein. 
15. In response to Paragraph 15 of Plaintiffs Complaint, Truck lacks sufficient 
information or knowledge to form a belief as to the truth of the allegations contained therein, and 
therefore denies the same. 
16. In response to Paragraph 16 of Plaintiffs Complaint, Truck lacks sufficient 
information or knowledge to form a belief as to the truth of the allegations contained therein, and 
therefore denies the same. 
17. In response to Paragraph 17 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
FIRST CAUSE OF ACTION 
(FOR BREACH OF CONTRACT) 
18. In response to Paragraph 18 of Plaintiff's Complaint, Truck realleges its responses 
to paragraphs 1 through 17, as if fully set forth herein. 
19. In response to Paragraph 19 of Plaintiff's Complaint, Truck denies the allegations 
contained therein. 
20. In response to Paragraph 20 of Plaintiff's Complaint, Truck advises that the 
Policy speaks for itself, but denies Farmers Group, Inc .is a party to or obligated in any manner. 
DEFENDANT TRUCK INSURANCE EXCHANGE'S ANSWER TO COMPLAINT AND 
DEMAND FOR JURY TRIAL- 4 
000020
21. In response to Paragraph 21 of Plaintiffs Complaint, Truck advises that the 
Policy speaks for itself. 
22. In response to Paragraph 22 of Plaintiffs Complaint, Truck advises that the 
Policy speaks for itself. 
23. In response to Paragraph 23 ofPlaintiffs Complaint, Truck denies the allegations 
contained therein. 
24. In response to Paragraph 24 of Plaintiffs Complaint, Truck admits the allegations 
contained therein, but denies as to Farmers Group, Inc. 
25. In response to Paragraph 25 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
26. In response to Paragraph 26 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
27. In response to Paragraph 27 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
28. In response to Paragraph 28 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
SECOND CAUSE OF ACTION 
{BREACH OF THE COVENANT OF 
GOOD FAITH AND FAIR DEALING) 
29. In response to Paragraph 29 of Plaintiffs Complaint, Truck realleges its responses 
to paragraphs 1 through 28, as if fully set forth herein. 
30. In response to Paragraph 30 ofPlaintiffs Complaint, Plaintiff attempts to set forth 
legal conclusions which do not require an answer. 
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31. In response to Paragraph 31 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
32. In response to Paragraph 32 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
33. In response to Paragraph 33 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
34. In response to Paragraph 34 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
35. In response to Paragraph 35 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
THIRD CAUSE OF ACTION 
(BAD FAITH FAILURE TO DEFEND) 
36. In response to Paragraph 36 of Plaintiffs Complaint, Truck realleges its responses 
to paragraphs 1 through 35, as if fully set forth herein. 
37. In response to Paragraph 37 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
38. In response to Paragraph 38 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
39. In response to Paragraph 39 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
40. In response to Paragraph 40 of Plaintiffs Complaint, Truck denies the allegations 
contained therein. 
41. In response to Paragraph 41 of Plaintiffs Complaint, Plaintiff attempts to set forth 
legal conclusions which do not require an answer. 
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FIRST AFFIRMATIVE DEFENSE 
That Plaintiff failed to take reasonable steps to mitigate the claimed or alleged damages. 
SECOND AFFIRMATIVE DEFENSE 
That Plaintiff does not have an insurable interest in the subject matter or the policy. 
THIRD AFFIRMATIVE DEFENSE 
That Plaintiff is not in privity of contract and cannot bring this action. 
FORTH AFFIRMATIVE DEFENSE 
That Plaintiff lacks standing to bring this action because it is not an insured. 
FIFTH AFFIRMATIVE DEFENSE 
That Plaintiff is not a proper party to this action. 
SIXTH AFFIRMATIVE DEFENSE 
That Plaintiff is not the real party in interest, contrary to Rule 17 of the Idaho Rules of 
Civil Procedure, with reference to its claim for damages. 
SEVENTH AFFIRMATIVE DEFENSE 
That Plaintiff has voluntarily waived any right to coverage under the Policy. 
RESERVATION 
Truck reserves the right, after discovery, to amend this Answer to add additional 
affirmative defenses supported by the facts, and a failure to include all such defenses in this 
Answer shall not be deemed a waiver of any right to further amend this Answer. 
DEMAND FOR JURY TRIAL 
Truck hereby demands a trial by jury. 
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REQUEST FOR ATTORNEY FEES 
Truck hereby requests that it be awarded its attorney fees and costs incurred herein 
pursuant to Rule 54 of the Idaho Rules of Civil Procedure and Idaho Code § § 12-120 and 12-
121. 
WHEREFORE, Truck prays for judgment as follows: 
1. Plaintiffs Complaint be dismissed with prejudice, and that judgment be entered 
for Truck and against Plaintiff and that it take nothing thereby. 
2. For costs, including reasonable attorney fees to be set by the Court. 
3. For such other and further relief as the Court may deem proper. 
DATED this _:;,~--_day ofNovember, 2016. 
ELAM & BURK_77A. 
,/ I 
/ 
By: L--;/r:; 
Jeffre A. Thomson, Of the finn 
Atto " eys for Truck Insurance Exchange 
I HEREBY CERTIFY that on the day ofNovember, 2016 I caused a true and 
correct copy ofthe foregoing to be electronically filed with the Clerk of the Court, which sent a 
Notice of Electronic Filing to the following persons: 
JeffR. Sykes 
Chynna C. Tipton 
McConnell Wagner Sykes & Stacey, PLLC 
4848-3753-7339, v. 1 
sykes@mwsslawyers.com 
tipton@mwsslawyers.com 
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Christopher D. Rich, Clerk of the Court
By: Lori Ferguson, Deputy Clerk
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Jeffrey A. Thomson (ISB #3380) 
jat@elamburke.com 
Geoffrey M. Baker (ISB #5489) 
gmb@elamburke.com 
ELAM & BURKE, P.A. 
251 East Front Street Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
Telephone: (208) 343-5454 
Facsimile: (208) 384-5844 
Attorneys for Defendant Truck Insurance Exchange 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the State of 
California, 
Defendants. 
Case No. CVOI-16-17560 
DEFENDANT TRUCK INSURANCE 
EXCHANGE'S MOTION FOR 
SUMMARY JUDGMENT 
Defendant, Truck Insurance Exchange, by and through its counsel of record, Elam & 
Burke, P.A., respectfully moves this Court; pursuant to Rule 56 ofthe Idaho Rules of Civil 
Procedure, for summary judgment in Defendant's favor on the grounds and for the reasons that 
there is no genuine issue of material fact and Defendant is entitled to judgment as a matter of 
law. First, Truck had no duty to defend the underlying Federal trademark infringement lawsuit 
bi·ought against Scout LCC by Oregon Brewing Company. There was no duty to defend because 
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JUDGMENT-I 
000025
the complaint in the Federal trademark lawsuit did not give rise to any potential for liability 
under the insurance policy issued by Truck Insurance Exchange on the bases that: (1) Scout LLC 
was not an "insured" under the insurance policy; (2) any coverage under the insurance policy for 
"advertising injury" resulting from Scout LLC's use of Oregon Brewing Company's mark 
"Rogue" owned was excluded; and (3) there was no coverage for equitable relief or treble 
damages under the Policy. The claim for the breach of the duty of good faith and fair dealing 
should be dismissed on the basis that it is duplicative of a breach of contract claim. Last, as there 
is no coverage under the policy, there can be no bad faith as a matter of law. Therefore, 
Plaintiffs Complaint should be dismissed in its entirety. 
This motion is based upon the records, files, and pleadings in this action, together with 
the Memorandum in Support of Defendant Truck Insurance Exchange's Motion for Summary 
Judgment and the Affidavit of Jeffrey A. Thomson, filed herewith. 
DATED this~'--_day ofMarch, 2017. 
ELAM & ~y~, P.A. 
/ I 
/ 1/L (1-<J 
By: '~- tf/7, IlL (_ 
Jeffr'y A. Thomson, Of the firm 
7meys for Truck Insurance Exchange 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the l day of March, 2017, I caused a true and correct 
copy of the foregoing to be electronically filed with the Clerk of the Court, which sent a Notice 
of Electronic Filing to the following persons: 
JeffR. Sykes sykes@mwsslawyers.corn 
Chytma C. Tipton ~on@mwsslawyers.com 
McConnell Wagner Sykes & Stacey, PLLC / j 
/ 
I 
' '•· 
4818-9038-1376, v. 1 
DEFENDANT TRUCK INSURANCE EXCHANGE'S MOTION FOR SUMMARY 
JUDGMENT- 3 
Electronically Filed
3/22/2017 11:38:43 AM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Lori Ferguson, Deputy Clerk
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Jeffrey A. Thomson (ISB #3380) 
jat@elamburke.com 
Geoffrey M. Baker (ISB #5489) 
gmb@elamburke.com 
ELAM & BURKE, P.A. 
251 East Front Street Suite 300 
Post Office Box 1539 
Boise, Idaho 83 701 
Telephone: (208) 343-5454 
Facsimile: (208) 384-5844 
Attorneys for Defendant Truck Insurance Exchange 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the State of 
California, 
Defendants. 
Case No. CVOI-16-17560 
MEMORANDUM IN SUPPORT OF 
DEFENDANT TRUCK INSURANCE 
EXCHANGE'S MOTION FOR 
SUMMARY JUDGMENT 
I. INTRODUCTION 
Defendant Truck Insurance Exchange's ("Truck") Motion for Summary Judgment should 
be granted on all causes of action brought by Plaintiff Scout LLC ("Scout"). First, Truck had no 
duty to defend the underlying Federal trademark infringement lawsuit ("OBC Lawsuit") brought 
against Scout by Oregon Brewing Company ("Oregon"). There was no duty to defend because 
the complaint in the OBC Lawsuit did not give rise to any potential for liability under the 
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insurance policy issued by Truck (the "Policy") on the bases that: (1) Scout was not an "insured" 
under the Policy; (2) any coverage under the Policy for "advertising injury" resulting from Scout 
LLC's use of Oregon Brewing Company's mark "Rogue" owned was excluded; and (3) there 
was no coverage for equitable relief or treble damages under the Policy. The claim for the breach 
of the duty of good faith and fair dealing should be dismissed on the basis that it is duplicative of 
a breach of contract claim. Last, as there is no coverage under the policy, there can be no bad 
faith as a matter oflaw. Therefore, Plaintiffs Complaint should be dismissed in its entirety. 
II. SUMMARY JUDGMENT STANDARD 
Rule 56 ofthe Idaho Rules of Civil Procedure governs motions for summary judgment. 
Rule 56( c) provides in relevant part: 
The judgment sought shall be rendered forthwith if the pleadings, depositions, 
and admissions on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. 
I.R.C.P. 56(c). 
When a party moves for summary judgment under Rule 56(b ), the non-moving party 
"must not rest on mere speculation because a mere scintilla of evidence is not enough to create a 
genuine issue offact." McCoy v. Lyons, 120 Idaho 765,769, 820 P.2d 360, 364 (1991). The 
non-moving party must set forth specific facts which show a genuine issue. Verbillis v. 
Dependable Appliance Co., 107 Idaho 335,689 P.2d 227 (Ct.App. 1984). Rule 56(e) ofthe 
Idaho Rules of Civil Procedure states in pertinent part: 
When a motion for summary judgment is made and supported as provided in this 
rule, an adverse party may not rest upon the mere allegations or denials of that 
party's pleadings, but the party's response, by affidavits or as otherwise provided 
in this rule, must set forth specific facts showing that there is a genuine issue for 
trial. If the party does not so respond, summary judgment, if appropriate, shall 
be entered against the party. 
I.R.C.P. 56(e). 
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In addition, the moving party is entitled to judgment as a matter of law when the non-
moving party "fails to make a showing sufficient to establish the existence of an element 
essential to that party's case on which that party will bear the burden of proof at trial." Baxter v. 
Craney, 135 Idaho 166, 170, 16 P.3d 263,267 (2000); Badell v. Beeks, 115 Idaho 101, 107,765 
P.2d 126, 127 (1988). 
III. STATEMENT OF FACTS 
On November 7, 2012, Truck issued a Business Owners Policy ("Policy") to Pho 
Xayamahakam ("Pho"). (Complaint,~ 7.) Pursuant to an endorsement to the Policy, Outhinh 
Sakpraseuth and "Gone Rogue" were also designated as named insureds. (Affidavit of Jeffrey A. 
Thomson in Support of Motion for Summary Judgment ("Thomson Affidavit"), Ex. B, p. 25). 
On October 14,2014, a Complaint for Trademark Counterfeiting, Trademark 
1'1fringement, False Designation of Origin, Unfair Competition and Trademark Cybersquatting 
was filed in the United States District Court For the District of Idaho under Case No. 1: 14-cv-
439-CWD and styled Oregon Brewing Company v. Scout LLC, et al. (the "OBC Lawsuit"). 
(Complaint,~ 8.) Oregon Brewing Company was the plaintiff and the relevant defendants were 
insureds Pho and Gone Rogue Pub. (Thomson Affidavit, Ex. A, p. 1.) Scout was also a named 
defendant. (Id.) 
Oregon made the following allegations in the OBC Lawsuit: 
• Oregon owns five Federally-registered trademarks for the word "Rogue," dating 
back to 2002 (Thomson Aff,, Ex. A, ~ 9); 
• In October 2012 the defendants commenced the use of the Rogue mark in the 
name of their restaurant and bar, "Gone Rogue Pub," in Boise, Idaho (ld., ~ 14); 
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• The use of the Rogue mark included creation of a Facebook page, through which 
the defendants marketed and advertised Gone Rogue Pub (!d.); and 
• Use of the Rogue mark constituted intentional and deliberate trademark 
counterfeiting and infringement. (Id.,1 19.) 
Printed pages from the Gone Rogue Pub Facebook page were attached as Exhibit A to the 
Complaint. (!d., 1 14.) 
In the OBC Complaint, Oregon requested the following equitable relief: 
• Enjoining the defendants from use of the Rogue mark (including use of the names 
Gone Rogue and Gone Rogue Pub); 
• The defendants were to destroy all items in their possession bearing the words 
Rogue, Gone Rogue or Gone Rogue Pub; 
• Defendants were to discontinue publishing the Gone Rogue Pub Facebook page; 
and 
• That the defendants file a written report verifYing compliance with the injunctive 
relief. 
(!d. at pp. 9-10.) Oregon also requested an award of treble dan1ages under 15 U.S.C. § 1117 and 
I.C. § 48-514. (!d., p 10.) 
On December 3, 2014, Scout and Pho tendered defense of the OBC Lawsuit to Truck. 
(Complaint, 1 14.) On January 16, 2015, Truck responded by letter stating that there was no 
coverage under the Policy. (!d., 1 13.) On March 26, 2015, the OBC Lawsuit was settled and the 
defendants agreed to abandon use of the name "Gone Rogue Pub." (!d., 11 15, 16.) 
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IV. ANALYSIS 
A. The Breach of Contract Claim Should be Dismissed Because Scout Was Not 
Designated as an Insured and Did Not Qualify as an Additional Insured Under the Policy 
Scout was not an insured under the tenus of the Policy and therefore Truck had no duty 
to defend it in the OBC Lawsuit. The applicable insuring clause in the Policy states as follows: 
A. Coverages 
1. Business Liability 
a. We will pay those sums that the insured becomes legally obligated to pay as 
damages because of "bodily injury", "property damage", "personal injury" or 
"advertising injury" to which this insurance applies. We will have the right and 
duty to defend the insured against any "suit" seeking those damages. However, we 
will have no duty to defend the insured against any "suit" seeking damages for 
"bodily injury", "property damage", "personal injury", or "advertising injury" to 
which this insurance does not apply. 
(Thomson Aff., Ex. B, at p. 89) (bold in original; underline added). "Insured" is defined in the 
Policy as follows: 
C. Who Is An Insm·ed 
1. If you are designated in the Declarations as: 
a. An individual, you and your spouse are insureds, but only with respect to the 
conduct of a business of which you are the sole owner. 
b. A partnership or joint venture, you are an insured. Your members, your 
partners and their spouses are also insureds, but only with respect to the conduct 
of your business. 
c. A limited liability company, you are an insured. Your members are also 
insureds, but only with respect to the conduct of your business. Your managers 
are insureds, but only with respect to their duties as your managers. 
d. An organization other than a partnership, joint venture or limited liability 
company, you are an insured. Your "executive officers" and directors are 
insureds, but only with respect to their duties as your officers or directors. Your 
stockholders are also insureds, but only with respect to their liability as 
stockholders. 
(Id., p. 97) (bold in original; underline added). Scout was not designated as an insured in 
the Declarations and did not qualifY as an insured under any other definition of insured. 
The only insureds designated in the Declarations are Pho, Outhinh Sakpraseuth and Gone 
Rogue. (ld., p. 25.) 
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Business liability coverage is also extended to "additional insureds." Additional insureds 
are defined exclusively as: 
• Employees of a named insured (other than executive officers or managers); 
• A named insured's real estate manager; 
• A person in possession of an insured's property if the insured dies; and 
• The driver of an insured's mobile equipment. 
(!d. at pp. 97- 98.) Scout, a legal entity, did not qualify as an "additional insured" under any of 
these definitions, which refer entirely to natural persons. 
As noted above, business liability coverage under the Policy was extended only to an 
"insured" as defined in the Policy. Scout was not an insured under any applicable definition in 
the Policy. Truck had no duty to defend it in the OBC Lawsuit. The breach of contract claim 
should be dismissed. 
B. The Breach of Contract Claim Should be Dismissed Because the Complaint Did Not 
Give Rise to Any Potential for Liability Under the Policy 
Even if the Court determines that Scout qualified as an insured under the Policy, the facts 
and claims alleged in the OBC Lawsuit did not give rise to any potential for liability under the 
Policy because coverage for "advertising injury" was excluded under the terms of the Policy-
specifically, by the prior publication exclusion. There is no duty to defend if coverage is 
excluded; therefore, the breach of contract claim should be dismissed. 
The analysis of whether an insurer has a duty to defend an insured is limited to a review 
of the facts and allegations of the complaint filed against the insured (sometimes referred to as 
the four corners doctrine) and a determination of whether the complaint, read broadly, gives rise 
to a potential for liability covered by the policy. Hoyle v. Utica Mut. Ins. Co., 137 Idaho 367, 
371-372,48 P.3d 1256, 1260-61 (2002), Deluna v. State Farm Fire & Cas. Co .. 149 Idaho 81, 
84, 233 P.3d 12, 15 (2008) .. Whether the complaint gives rise to a potential for liability under the 
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insurance policy is determined exclusively by the facts and claims alleged in the complaint. 
Hoyle at 373,48 P.3d at 1262, citing Constr. Mgmt. Sys., Inc. v. Assurance Co. of Am. 135 Idaho 
680,684,23 P.3d 142, 146 (2001) (" ... an insurer does not have to look beyond the words ofthe 
complaint to determine if a possibility of coverage exists.") 
Under Idaho law, if the facts and claims alleged in an action filed against an insured 
trigger the application of a clear and unambiguous exclusion from coverage, the insurer has no 
duty to defend the insured. In Construction Management, supra, the Idaho Supreme Court held 
that a commercial general liability insurer had no duty to defend its insured against a claim of 
copyright infringement. The Court stated that "the insurer may not be required to defend if it can 
establish that the exclusion contained in the policy is clear and unambiguous." 135 Idaho at 684, 
23 P.3d at 146 (emphasis added). See AMCO Ins. Co. v. Tri-Spur Inv. Co., 140 Idaho 733, 101 
P.3d 226 (2004) (holding that a policy exclusion negated an insurer's duty to defend a sexual 
harassment complaint); see also Hoyle, supra, 137 Idaho at 373, 48 P.3d at 1262. If there is no 
duty to defend, there can be no breach of contract or bad faith. 
The test for determining whether policy language is clear and unambiguous is set forth in 
Cascade Auto Glass, Inc. v. Idaho Farm Bureau Ins. Co., 141 Idaho 660, 115 P.3d 751 (2005): 
In interpreting an insurance policy, "where the policy language is clear and 
unambiguous, coverage must be determined, as a matter of law, according to 
the plain meaning of the words used." Clark v. Prudential Property and Cas. 
Ins. Co., 138 Idaho 538, 541, 66 P.3d 242, 245 (2003) (citing Mutual of 
Enumclaw Ins. Co. v. Roberts, 128 Idaho 232,235, 912 P.2d 119, 122 (1996)) .... 
In construing an insurance policy, the Court must look to the plain meaning of the 
words to determine ifthere are any ambiguities. Clark, 138 Idaho at 540, 66 P.3d 
at 244. This determination is a question of law. Trinity Universal Ins. Co. v. 
Kirsling, 139 Idaho 89, 92, 73 P.3d 102, 105 (2003) (citing DBSIITRI V v. 
Bender, 130 Idaho 796, 802, 948 P .2d 151, 157 (1997)). 
Cascade Auto Glass, Inc., 141 Idaho at 662-63, 115 P.3d at 753-54 (emphasis added). 
The Policy provides in relevant part as follows: 
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A. Coverages 
1. Business Liability 
a. We will pay those sums that the insured becomes legally obligated to pay as 
damages because of "bodily injury", "property damage", "personal injury" or 
"advertising injury" to which this insurance applies. We will have the right and 
duty to defend the insured against any "suit" seeking those damages. However. we 
will have no duty to defend the insured against any "suit" seeking damages for 
"bodily injury", "property damage", "personal injury", or "advertising injury" to 
which this insurance does not apply. 
(!d., at p. 89) (bold in original; underline added). "Advertising injury" is defined as follows: 
F. Liability And Medical Expenses Definitions 
1. "Advertising injury" means injury arising out of one or more of the following 
offenses: 
a. Oral or written publication of material that slanders or libels a person or 
organization or disparages a person's or organization's goods, products or 
services; 
b. Oral or written publication of material that violates a person's right of privacy; 
c. Misappropriation of advertising ideas or style of doing business; or 
d. Infringement of copyright, title or slogan. 
(!d., at p. 99) (bold in original). The Policy also contains the following exclusion from 
coverage: 
B. Exclusions 
1. Applicable To Business Liability Coverage 
This insurance does not apply to: 
p. Personal Or Advertising Injury 
"Personal injury" or "advertising injury": 
(2) Arising out of oral or written publication of material whose first publication 
took place before the begiiming of the policy period .... 
(!d., at, p. 89, 94) (bold in original; underline added). Under this prior publication exclusion, 
when an insured begins using another's trademark prior to the inception date of the policy, there 
is no coverage. Applied to Truck's duty to defend, if the underlying complaint alleges that the 
insured used a trademark prior to the Policy inception date, the insurer has no duty to defend the 
insured. The OBC Complaint alleges and attaches evidence that the Rogue trademark was first 
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published before the Policy was issued. Truck had no duty to defend Scout against these 
allegations. Case law supports application of this conclusion. 1 
The identical prior publication exclusion has been determined by other comis to be clear 
and unambiguous, exclude coverage and does not trigger a duty to defend. In Capitol Indemnity 
Corp. v. Elston SelfService Wholesale Groceries, Inc., 559 F.3d 616 (7th Cir. 2009), Capitol 
sought a declaratory judgment that it had no obligation to defend its insured, Elston, in an 
underlying trademark infringement action. The commercial general liability policy issued to 
Elston included the same prior publication exclusion found in Truck's Policy. Capitol, 559 F.3d 
616, 618. The Seventh Circuit held that the exclusion was clear and unambiguous: "[ w ]e do not 
see any ambiguity in the meaning of the exclusion; it seems clear that the exclusion ... abrogates 
the duty to defend where the insured's first publication of actionable material occurred prior to 
the beginning of its policy." Id. at 620. See also United Nat. Ins. Co., supra., 555 F.3d at 777 
(holding that an identical prior publication as that in the Policy is "clear and explicit"). As in 
Capitol, the Truck Policy clearly, explicitly and unambiguously states that coverage for 
"advertising injury" is excluded if the insured began using the mark prior to the policy period 
and there is no duty to defend. 
In Hanover Ins. Co. v. Urban Ou(fitters Inc., 806 F.3d 761 (3rd Cir. 2015), Hanover 
sought a declaratory judgment that it had no duty to defend its insured, Urban Outfitters, in an 
underlying trademark infringement action brought against Urban Outfitters by the Navajo Nation 
and its affiliates. !d. at 763. In the complaint in the underlying trademark action, Navajo Nation 
alleged that since at least March 16, 2009, Urban Outfitters had been advertising, promoting and 
selling goods under the "Navaho" and "Navajo" names and marks, infringing on the Navajo 
1 Idaho's appellate comis have not addressed the application of the prior publication exclusion to 
an insurer's duty to defend. 
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Nation's trademark rights. !d. at 766. Urban Outfitters, like Scout, tendered the defense of the 
trademark action to Hanover Insurance. Hanover denied coverage. 
Hanover first issued a commercial general liability policy to Urban Outfitters on July 7, 
2010. !d. at 764. The policy's prior publication exclusion was identical to that in Truck's Policy. 
!d. Holding that Hanover had no duty to defend Urban Outfitters, the Third Circuit stated: 
In each instance, Navajo Nation fixed March 16, 2009 (if not earlier) as a start 
date for Urban Outfitters' alleged misconduct. Under the tenns of the Hanover 
policies' "prior publication" exclusions, we must treat this date of "first 
publication" as a landmark. Because Hanover was not responsible for Urban 
Outfitters' liability insurance coverage w1til sixteen months thereafter, the 
exclusions apply. 
!d. at 767. See also United Nat. Ins. Co. v. Spectrum Worldwide, Inc., 555 F.3d 772, 780 (9th Cir. 
2009), (holding that because the insured's first publication of infringing material was prior to the 
policy inception date, the prior publication exclusion applied and there was no duty to defend the 
insured). 
In this case, Oregon specifically alleged that: "[i]n October 2012 ... Defendants 
commenced use of the mark ROGUE in the name of their restaurant and bar ('Gone Rogue 
Pub')." (Thomson Aff., Ex. A,~ 14) (emphasis added.) Oregon alleged that Scout used the 
Rogue mark when it created a Facebook page to advertise Gone Rogue Pub. (!d.) Exhibit A to 
the OBC Lawsuit contains printed photos and copies of postings made by Gone Rogue Pub on 
the Gone Rogue Pub Facebook page.2 (Thomson Aff., Ex. A, pp. 12-94.) Pages 68,70 and 72 of 
Exhibit A to the OBC Lawsuit include photos with "comments" by third parties that pre-dated 
November 7, 2012. (!d., Ex. A, pp. 79, 81, 83.) 
2 Idaho Rule ofCivil Procedure lO(C) states "[a] writte11 instrument that is anexhibit is apart of 
the pleading for all purposes. 
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The clearest evidence that Scout used the Rogue mark to promote and advertise the Gone 
Rogue Pub prior to November 7, 2012, is found on page 73 of Exhibit A to Oregon's complaint. 
That page is a printed screen shot from Gone Rogue Pub's Facebook page, wherein Gone Rogue 
Pub posted an image of their logo with the statement "Here is our new logo! Signs are going up 
today and tomorrow! Hope everyone likes it! Let us know what you guys think!" (Id., Ex. A at 
p. 84.) Three comments on the photo are dated October 11, 2012. (Id.) The Policy's inception 
date (the beginning of the policy period) was November 7, 2012. 
Oregon fixed October 2012 (if not earlier) as the start date of Scout's infringement of its 
trademark (advertising injury). October 2012 is the date of"first publication" and must be 
treated as a landmark. Because Truck was not responsible for Scout's liability coverage until 
November 7, 2012, the exclusion applies. 
Under Idaho's duty to defend test and the unambiguous language of the prior publication 
exclusion, there was no potential for liability for "advertising injury" coverage under the Policy 
due to the application of the prior publication exclusion. Truck had no duty to defend. Because 
Truck did not have a duty to defend Scout, there can be no breach of contract. This claim should 
be dismissed. 
C. The Breach of Contract Claim Should Be Dismissed Because the Relief Sought in 
the OBC Lawsuit Was Not Covered 
Oregon's prayer for relief in the OBC Lawsuit included, as noted above, various forms of 
equitable relief. In the final prayer for relief, Oregon requested "[t]hat the Court grant OBC such 
other and fmiher injunctive relief as it should deem just and proper." (Thomson Aff., Ex A. p. 
1 0) (emphasis added). Injunctive relief is an equitable remedy, not a monetary damage. 
However, the duty to defend under the Policy arises only when a third pmiy files a suit 
demanding that an insured pay monetary damages. 
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The insuring provision of the policy states as follows: 
We will pay those sums that the insured becomes legally obligated to pay as 
damages because of "bodily injury", "property damage", "personal injury" or 
"advertising injury" to which this insurance applies. We will have the right and 
duty to defend the insured against any "suit" seeking those damages. 
(!d., Ex. B, p. 89) (emphasis added). With the exception of its request for treble damages, 
the relief sought by Oregon was discontinuance of the use of the Rogue mark by the 
defendants in the OBC Lawsuit, not a sum of monetary damages, and therefore Truck 
was under no duty to defend the OBC Lawsuit.3 
In Hoyle, supra, the Idaho Supreme Court held that a criminal suit filed against an 
insured in which the State sought restitutionary damages was not a "suit for damages" 
under a professional errors and omissions policy. The Court held that restitution- an 
equitable remedy- did not constitute "damages" under the policy, and therefore the claim 
was not covered. Id. at 374, 48 P.3d at 1263 (citing Perzik v. St. Paul Fire & Marine Ins. 
Co., 228 Cal.App.3d 1273,279 Cal.Rptr. 498 (1991)). Applying Hoyle, a suit seeking 
equitable relief is not a suit for damages. 
A similar conclusion was reached by the Idaho Supreme Court in Foremost Ins. 
Co. v. Putzier, 100 Idaho 883, 606 P.2d 987 (1980). In that case, the Court held that an 
insurer has no duty to defend an insured in an underlying action seeking declaratory 
relief: "The policy provision giving rise to the duty to defend is addressed only to direct 
actions against the insured for damages, and is totally inapplicable where the action is for 
a declaration of rights under the policy itself." Putzier, 100 Idaho at, 889, 606 P .2d at 
993. See also Dave's Inc. v. Linford, 153 Idaho 744, 748, 291 P.3d 427, 431 (2012) 
3 That the Policy also did not provide coverage for treble damages is addressed infra. 
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(insurer's duty to defend only extends to the types of claims covered under the insurance 
policy.) 
Other courts have held that suits against an insureds for equitable relief are not 
suits for "damages" under a commercial general liability policy. In Maryland Cas. Co. v. 
Armco, Inc., 822 F.2d 1348 (4th Cir. 1987), cert. denied, 484 U.S. 1008, 108 S.Ct. 703, 
98 L.Ed.2d 654 (1988), Maryland Casualty Company sought a declaratory judgment that 
there was no liability to its insured, Armco, Inc., in an underlying suit brought against 
Armco in which the United States sought cleanup cost reimbursement and injunctive 
relief arising fi·om Almco's alleged endangerment to the environment. Maryland, 822 
F.2d at 1349. 
Armco argued that a complaint in which the plaintiff seeks injunctive relief and 
reimbursement of costs constitutes a claim for "damages." ld. at 1353 - 1354. Rejecting 
this argument, the Court held that a suit seeking equitable relief against an insured is not 
a suit for "damages," stating: 
The contract obligates Maryland Casualty to pay where its insured becomes 
obligated "to pay as damages .... " If the term "damages" is given the broad, 
boundless connotations sought by the appellant, then the term "damages" in the 
contract between Maryland Casualty and A1mco would become mere surplusage, 
because any obligation to pay would be covered. The limitation implied by 
employment of the phrase "to pay as damages" would be obliterated. 
Jd. at1351-52. The Court fmiher held that 
In defining "damages," and distinguishing "damages" from equitable remedies, 
we focus not on the nature of the underlying action, but rather on the form of 
relief sought. In other words, whether a particular cause of action has historically 
been considered a "legal" or "equitable" proceeding, with the differing procedural 
and substantive rights thereto appertaining, is irrelevant. The insurance contract, 
which controls the obligations between the parties and therefore centers the focus 
of this court, is written in terms of the relief sought and not in terms of the form 
of the cause of action. 
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!d. at 1352-53 (emphasis added). See Aetna Casualty and Surety Company v. Hanna, 
224 F.2d 499,503 (5th Cir.1955) ("damages" is to be construed in consonance with its 
"accepted technical meaning in law"); see also Desrochers v. New York Casualty 
Company, 99 N.H. 129, 106 A.2d 196 (1954). 
The Eighth Circuit Comt of Appeals held that a suit seeking equitable relief is not 
a suit for "damages" in Cont'l Ins. Companies v. Ne. Pharm. & Chem. Co., 842 F.2d 977, 
985-86 (8th Cir. 1988). The Court held that the word "damages" is not ambiguous in the 
insurance context and that the "plain meaning of the term 'damages' as used in the 
insurance context refers to legal damages and does not include equitable ... relief." !d. at 
985 (citing Armco, supra, at 1352.) The Court further held that: 
This limited construction of the term "damages" is consistent with the provision 
defining the insurer's obligation as a whole. Continental did not agree to pay "all 
sums which the insured shall become legally obligated to pay." Continental 
agreed to pay "all sums which the insured shall become legally obligated to pay 
as damages." The expansive reading of the term "damages" urged by the state 
would render the term "all sums" virtually meaningless. 
!d. at 986 (citation omitted) (emphasis in original). 
Apart from treble damages (which are excluded from coverage; see infra), the 
relief sought by Oregon in the OBC Lawsuit was exclusively equitable in nature - that 
the defendants cease use of its mark, take all actions necessary to do so, and demonstrate 
that they had done so. Because the OBC Lawsuit was not one for "damages," Truck had 
no obligation under the Policy to defend Scout or any insured and therefore the breach of 
contract claim should be dismissed. 
In the prayer for relief in the OBC Lawsuit, Oregon requested that the Court 
"award treble damages to OBC pursuant to 15 U.S.C. § 1117 and I.C. § 48-514." 
(Thomson Aff., Ex. A, p. 10.) However, the Policy expressly excluded any coverage 
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for treble damages. (Thomson Aff., Ex. B, p. 144.) 
The following exclusions are added to Section B. Exclusions: 
1. Applicable to Business Liability Coverage 
This insurance does not apply to: 
r. Multiple Or Enhanced Damages Because of "Bodily Injury", "Property 
Damage", or "Personal and Advertising Injury." 
The enhanced or multiple amount of damages awarded against any insured 
including, but not limited to, double or treble damages, whether or not awarded as 
compensation, because of "bodily injury", "property damages" or "personal and 
advertising injury". 
(Jd.) (bold in original; underline added). Pursuant to this provision, there was no coverage 
under the Policy for claims for treble damages. Because none of the relief sought by 
Oregon was covered under the Policy, the complaint did not give rise to a potential for 
liability under the Policy, and Truck had no duty to defend. Therefore, the breach of 
contract claim should be dismissed. 
D. There Is No Breach of the Covenant of the Good Faith and Fair Dealing Because 
There is No Coverage Under the Policy and it is Duplicative ofthe Breach of Contract 
Claim 
An implied duty of good faith and fair dealing "exists between insurers and insureds in 
every insurance policy." Mortensen v. Stewart Title Guar. Co., 149 Idaho 437,445,235 P.3d 
387, 395 (2010). The covenant requires that "the parties perform in good faith the obligations 
imposed by their agreement," and a violation of the covenant occurs only when "either party ... 
violates, nullifies or significantly impairs any benefit" of the contract. Idaho First Nat. Bank v. 
Bliss Valley Foods, 121 Idaho 266, 288, 824 P.2d 841, 863 (1991). 
When there is no coverage under an insurance policy, there can be no breach of the duty 
of good faith and fair dealing. Rizzo v. State Farm Ins. Co., 155 Idaho 75, 84, 305 P.3d 519, 528 
(2013) (holding that if no benefit of the policy has been violated, nullified, or significantly impaired 
by the insurer's actions, there was no breach of the duty of good faith and fair dealing.) For the 
reasons stated above, Truck had no duty to defend Scout or any insured. 
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A claim for the breach of the covenant of good faith and fair dealing is duplicative of a claim 
for breach of contract and therefore may be dismissed on this ground as well. In Bliss Valley, supra, 
the court held that 
A violation ofthe implied covenant is a breach of the contract. It does not result in a 
cause of action separate from the breach of contract claims, nor does it result in 
separate contract damages unless such damages specifically relate to the breach of the 
good faith covenant. To hold otherwise would result in a duplication of damages 
awarded for breach of the same contract. 
!d. at 289, 824 P.2d at 864. Again, because there was no potential for liability under the Policy for 
the claims made and relief sought by Oregon against Scout in the OBC Lawsuit, there was no duty to 
defend, no breach of contract and, therefore, no breach of the covenant of good faith and fair dealing. 
E. The Claim for Bad Faith Should be Dismissed Because There Was No Coverage 
Under the Policy 
To recover on a claim for the tort of bad faith, a plaintiff has the burden of proving: 
(1) that the insurer intentionally and unreasonably denied or delayed payment; (2) that the 
insured's claim was not fairly debatable; (3) that the insurer's denial or delay was not the result 
of a good faith mistake; and ( 4) the resulting harm was not fully compensable by contract 
damages. Lavey v. Regence Blue Shield of Idaho, 139 Idaho 37, 48, 72 P.3d 877, 888 (2003). If 
a plaintiff cannot meet their burden as to any one of these four elements, bad faith must be 
dismissed as a matter of law. Lakeland True Value Hardware, LLC v. Hartford Fire Ins. Co., 
153 Idaho 716, 721-22, 291 P.3d 399, 404-05 (2012). 
A predicate to an action for bad faith is a covered claim and a breach of the insurance 
contract. "Fundamental to the claim of bad faith is the idea that there must be coverage of the 
claim under the policy." Robinson v. State Farm Mutual Auto. Ins. Co., 137 Idaho 173, 176, 45 
P.3d 829, 832 (2002). The existence of a breach of a contractual duty is essential to the cause of 
action for bad faith. Robinson, 137 Idaho at 179, 45 P.3d at 835. "The duty in tort is founded 
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upon contract and the existence of a breach of the contractual duty is essential to the cause of 
action in tort. The duty is in contract, the damages in tort." Id. The tort of bad faith cannot exist 
without a breach of the duty to pay under the insurance contract. Id. See Rizzo, supra, 155 Idaho 
at 84, P.3d at 528 (holding that the insurer did not commit bad faith because there was no 
coverage under the policy.) 
In order to prove its bad faith claim, Scout must first establish that there was coverage 
under the Policy. As stated above, Truck owed no duty to defend Scout or any insured in the OBC 
Lawsuit. Therefore, Scout's claim for bad faith fails as a matter of law. 
V. CONCLUSION 
Based on the foregoing, Truck Insurance Exchange respectfully requests that its motion 
be granted and that the Complaint be dismissed. 
DATED this_.........,__day ofMarch, 2017. 
ELAM & BURKE, P.A. 
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ELAM & BURKE, P.A. 
251 East Front Street Suite 300 
Post Office Box 1539 
Boise, Idaho 83 701 
Telephone: (208) 343-5454 
Facsimile: (208) 384-5844 
Attorneys for Defendant Truck Insurance Exchange 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the State of 
California, 
Defendants. 
STATE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CVOl-16-17560 
AFFIDAVIT OF JEFFREY A. 
THOMSON IN SUPPORT OF 
DEFENDANT TRUCK INSURANCE 
EXCHANGE'S MOTION FOR 
SUMMARY JUDGMENT 
Jeffrey A. Thomson, having first been duly sworn, upon his oath deposes and says as 
follows: 
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1. I am a shareholder in the law firm ofElam & Burke, P.A., and at all relevant 
times counsel of record for Defendant Truck Insurance Exchange. I have reviewed the contents 
of the file in this matter and make this affidavit based on personal knowledge. 
2. Attached hereto as Exhibit A is a true and correct copy of Complaint for 
Trademark Counterfeiting, Trademark Infringement, False Designation of Origin, Unfair 
Competition and Trademark Cybersquatting (with Exhibit A) filed in the United States District 
Court for the District of Idaho, Case No. 1: 14-cv-00439-CWD. 
3. Attached hereto as Exhibit B is a true and correct copy of Truck Insurance 
Exchange Commercial Policy No. 6054178070000, Pho Xayamahakham, Insured. 
DATED this _..:;_ _ 
Jeffrey-"'~ Thomson 
SUBSCRIBED AND SWORN to before e this ?/ day of March, 2017. 
Notary Public ~ahp ~-
Residing at: 6<.- , .I11 
My Commission Expires: 'f/tl /i}t))i:i 
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Chynna C. Tipton 
McConnell Wagner Sykes & Stacey, PLLC 
4837-7329-0305, v. 1 
sykes@mwsslawyers.com 
tipton@mwsslawyers.com 
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Dana M. Herberholz, ISB No. 7440 
Maria O. Hart, ISB No. 8979 
PARSONS BEHLE & LATIMER 
800 Main Street, Suite 1300 
Boise, Idaho 83702 
Telephone:  (208) 562-4900 
Facsimile:  (208) 562-4901 
Email: dherberholz@parsonsbehle.com 
 mhart@parsonsbehle.com 
Attorneys for Plaintiff 
Oregon Brewing Company 
UNITED STATES DISTRICT COURT 
DISTRICT OF IDAHO 
 
OREGON BREWING COMPANY, an   
Oregon corporation, 
 
 Plaintiff, 
 vs. 
 
SCOUT LLC, dba GONE ROGUE PUB, an 
Idaho limited liability company, JASON 
GRACIDA, an individual, PHO 
XAYAMAHAKHAM, an individual, and 
TOM BUTLER, an individual,  
  
 Defendants. 
 Civil Action No.:  
 
COMPLAINT FOR TRADEMARK 
COUNTERFEITING, TRADEMARK 
INFRINGEMENT, FALSE 
DESIGNATION OF ORIGIN, UNFAIR 
COMPETITION AND TRADEMARK 
CYBERSQUATTING 
 
JURY TRIAL DEMANDED 
 
 
 Plaintiff Oregon Brewing Company (“OBC”) for this Complaint against Defendants Scout 
LLC, dba Gone Rogue Pub, Jason Gracida, Pho Xayamahakham, and Tom Butler (hereinafter 
“Defendants”), alleges as follows: 
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STATEMENT OF THE CASE 
 1. This is an action for trademark counterfeiting, trademark infringement, false 
designation of origin, and unfair competition.  OBC owns the well-known mark ROGUE for 
restaurants, pubs and alcohol beverages.  Since 1989, OBC has continuously used the mark ROGUE 
in connection with the advertising, promotion and sale of alcohol beverages, as well as in the name 
of a ROGUE-branded line of restaurants and brew pubs.  OBC owns incontestable federal trademark 
registrations for ROGUE for alcohol beverages, restaurants, and glassware, and has been 
manufacturing and selling apparel since 1989.  Despite OBC’s registrations, Defendants commenced 
use of the mark ROGUE in the name of its restaurant and bar.   
THE PARTIES 
 2. OBC is an Oregon corporation.  
 3. Defendant Scout LLC, dba Gone Rogue Pub, is an Idaho limited liability company 
with its registered agent located at 12547 West Camas Drive, Boise, Idaho 83709 and doing business 
as Gone Rogue Pub at 409 South 8th Street, Boise, Idaho 83702.   
 4. Defendant Jason Gracida is an individual who, on information and belief, is a co-
owner of Scout LLC, dba Gone Rogue Pub and conducts business in the District of Idaho. 
 5.   Defendant Pho Xayamahakham is an individual who, on information and belief, is a 
co-owner of Scout LLC, dba Gone Rogue Pub and conducts business in the District of Idaho. 
 6.   Defendant Tom Butler is an individual who, on information and belief, is a co-owner 
of Scout LLC, dba Gone Rogue Pub and conducts business in the District of Idaho. 
JURISDICTION AND VENUE 
 7. OBC’s claims arise under the trademark laws of the United States (Trademark Act of 
1946, 15 U.S.C. § 1051 et seq.), and the laws of the State of Idaho.  This Court has subject matter 
jurisdiction under 28 U.S.C. §§ 1331, 1332, 1338, 1367 and 15 U.S.C. § 1121.  This Court has 
supplemental jurisdiction over the claims arising under the laws of the State of Idaho pursuant to 28 
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U.S.C. § 1367(a), because those claims are so related to the federal claims that they form part of the 
same case or controversy and derive from a common nucleus of operative facts.   
 8. Venue is proper in this judicial district under 28 U.S.C. § 1391(b) because a 
substantial part of the events giving rise to the claims herein transpired in this judicial district.  
FACTUAL BACKGROUND 
 9. OBC is among the oldest and most well-established micro-brewers in the United 
States.  Since 1989, OBC has continuously used the mark ROGUE in commerce in the name of a 
ROGUE-branded line of restaurants and brew pubs, as well as for alcohol beverages.  OBC owns the 
following federal trademark registrations for ROGUE: 
 
TRADEMARK REG. NO. REG. DATE GOODS / SERVICES 
ROGUE 2669318 12/31/2002 Beer and ale 
ROGUE 3041464 01/10/2006 Restaurant, pub and catering services 
ROGUE 3126616 08/08/2006 Beverage glassware 
ROGUE 3773029 04/06/2010 Beer  
ROGUE 3365653 01/08/2008 Clothing 
 10. OBC’s federally registered ROGUE marks were applied for and issued prior to 
Defendants’ conduct giving rise to this action. OBC’s Registration Nos. 2669318; 3041464; 
3126616, and 3773029 for ROGUE have achieved “incontestable” status under the Federal 
Trademark Act, which means that they are “conclusive evidence” of OBC’s “ownership” of these 
marks, of the registration of those marks, the “validity” of the marks, and of OBC’s “exclusive right” 
to use the ROGUE marks in commerce for the goods and services specified in the federal 
registrations.  See 15 U.S.C. §§ 1065, 1115(b).   
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 11. OBC’s ROGUE mark is inherently distinctive because it does not describe an 
attribute of OBC’s goods or services.   
 12. OBC has invested considerable resources to develop and promote the mark ROGUE.  
For over 15 years, OBC has advertised its ROGUE line of restaurants and alcohol beverages over the 
internet at rogueales.com and, starting in 1999, at rogue.com.  On account of OBC’s investment, 
and its long and substantial use of the mark ROGUE, that mark has come to be associated 
exclusively with goods and services emanating exclusively from OBC.  OBC owns common law 
marks for ROGUE for alcohol beverages, restaurant and pub services, beverage glassware, and 
clothing.    
 13. OBC operates 11 restaurants and brew pubs which feature the mark ROGUE.  OBC 
has been advertising and selling its well-known ROGUE lagers, ales, porters, and stouts in Idaho, 
including in the Boise, Idaho Metropolitan Area, for over 15 years.  OBC has advertised and sold 
ROGUE spirits in the Boise, Idaho Metropolitan Area since 2008.  OBC’s ROGUE mark for its 
lagers, ales, porters, stouts and spirits, restaurant and pub services is well-known in the Boise, Idaho 
Metropolitan Area and was so long before any of the conduct that forms the basis for this Complaint.  
OBC’s ROGUE-branded beer and spirits are frequently served in restaurants and bars across the 
country and in the Boise, Idaho Metropolitan Area; ROGUE-branded beer is, or has been served, by 
defendants at their restaurant and bar (“Gone Rogue Pub”).   
 14. In October 2012, long after OBC’s first use and registration of the mark ROGUE, 
Defendants commenced use of the mark ROGUE as the name of their restaurant and bar (“Gone 
Rogue Pub”).  In addition, Defendants created a Facebook Page 
www.facebook.com/GoneRoguePub and began marketing and advertising the ROGUE restaurant 
and bar at www.facebook.com/GoneRoguePub, including using photographs of people partaking in 
alcoholic beverages, using beverage glassware and coasters containing the mark ROGUE, wearing 
clothing containing the mark ROGUE, depicting beer taps for various beers on tap at Gone Rogue 
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Pub, including at least one of ROGUE’s beers, issued press releases specifically mentioning that the 
bar and restaurant serves ROGUE beers, and displayed ROGUE promotional material inside their 
restaurant and pub.  A true and correct copy of pages from Defendants’ Facebook page is attached as 
Exhibit A. 
 15. On information and belief, Defendants and Defendants’ actual and potential 
customers refer to Defendants’ restaurant and bar as “Rogue”, including on the menu.  Defendants 
offer micro-brews at their restaurant and bar, including on information and belief, OBC’s ROGUE 
beer. 
 16. In January 2013, OBC owner Brett Joyce called one of Defendants’ owners Mr. Jason 
Gracida and explained that their conduct infringed OBC’s federally registered trademarks.  Mr. 
Joyce attempted to discuss a reasonable resolution with Mr. Gracida that protected OBC’s trademark 
rights and avoided litigation.  Initially, Mr. Gracida indicated a willingness to work with OBC, but 
needed to discuss the matter with the co-owners and his attorney.  Mr. Joyce followed up with Mr. 
Gracida by email in February 2013, asking that Mr. Gracida call him to discuss the issue.  Mr. Joyce 
again indicated a willingness to be flexible with defendants and gave Mr. Gracida his personal cell 
phone number.  Mr. Gracida never responded to Mr. Joyce.  Instead, Mr. Joyce received an email 
from Mr. Gracida’s attorney stating that all further correspondence should be directed to him.  A 
subsequent telephone message from OBC’s general counsel to defendants’ attorney was ignored.    
 17. Mr. Joyce again reached out to Mr. Gracida in August 2014, again expressing a desire 
to resolve this issue without resorting to litigation and was told to discuss the matter with co-owner 
Pho Xayamahakham.  Mr. Joyce emailed Mr. Xayamahakham in September 2014 in the hope that 
Mr. Xayamahakham would discuss a reasonable resolution of this matter but received no response.  
For over a year and a half OBC has attempted to reasonably resolve this issue with defendants in a 
manner that avoided litigation but protected its valuable trademark rights.  Despite OBC’s efforts, 
none of defendants’ owners or representatives has acknowledged OBC’s trademark rights, 
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defendants continue to use the ROGUE mark, and have left OBC with no option but to protect its 
valuable trademark rights through litigation.  
 18. Defendants’ conduct is likely to cause confusion, mistake and/or deception as to the 
affiliation, connection, or association of Defendants with OBC and as to whether OBC approves, 
sponsors or endorses Defendants’ services.        
 19. Defendants conduct constitutes intentional and deliberate trademark counterfeiting 
and infringement.  Defendants used OBC’s ROGUE mark with the intention of trading on the 
goodwill and reputation of OBC’s mark.     
 20. Unless enjoined, Defendants’ continued unlawful conduct will irreparably injure 
OBC.  OBC has no adequate remedy at law.  
 
COUNT I 
TRADEMARK COUNTERFEITING UNDER THE LANHAM ACT 
(15 U.S.C. § 1114) 
 
21. OBC incorporates by reference and re-alleges, as if fully set forth herein, paragraphs 
1 through 20 of this Complaint. 
22. OBC owns incontestable federal trademark registrations for ROGUE for restaurant 
and pub services (Reg. No. 3041464), beer and ale (Reg. No. 2669318), beer (Reg. No. 3773029), 
and beverage glassware (Reg. No. 3126616). 
23.  Defendants’ unauthorized use of ROGUE is likely to cause confusion, mistake, and 
deception as to the affiliation, connection, association, origin, sponsorship or approval of 
Defendants’ services and business activities. 
24. Defendants’ unauthorized use of ROGUE constitutes trademark counterfeiting 
because Defendants knowingly used the identical or substantially indistinguishable marks ROGUE, 
GONE ROGUE, and GONE ROGUE PUB for the services contained in Plaintiff’s federal trademark 
registration for ROGUE, Reg. No. 3041464, i.e., restaurant services, Reg. No. 2669318 i.e., beer and 
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ales, Reg. No. 3773029 i.e., beer, Reg. No. 3126616 i.e., beverage glassware, and clothing, Reg. No. 
3365653. 
25. As a direct result of Defendants’ intentionally wrongful conduct, Defendants are 
causing OBC irreparable harm and have been unjustly enriched by their unlawful conduct. 
COUNT II  
TRADEMARK INFRINGEMENT, UNFAIR COMPETITION AND FALSE 
DESIGNATION OF ORIGIN UNDER THE LANHAM ACT   
(15 U.S.C. § 1114) 
 26. OBC incorporates by reference and re-alleges, as if fully set forth herein, paragraphs 
1 through 25 of this Complaint. 
 27. OBC owns federal trademark registrations for ROGUE for restaurant and pub 
services, alcohol beverages, beverage glassware, and clothing.     
 28. Defendants’ unauthorized use of ROGUE, GONE ROGUE, GONE ROGUE PUB, 
and www.facebook.com/GoneRoguePub constitutes trademark infringement, unfair competition 
and false designation of origin because such conduct is likely to cause confusion, mistake, and 
deception as to the affiliation, connection, association, origin, sponsorship or approval of 
Defendants’ services and business activities. 
 29. As a direct result of Defendants’ intentionally wrongful conduct, Defendants are 
causing Plaintiff irreparable harm and have been unjustly enriched by their unlawful conduct. 
 
COUNT III 
TRADEMARK INFRINGEMENT, UNFAIR COMPETITION, AND 
FALSE DESIGNATION OF ORIGIN UNDER THE LANHAM ACT  
(15 U.S.C. § 1125) 
 30. OBC incorporates by reference and re-alleges, as if fully set forth herein, paragraphs 
1 through 29 of this Complaint. 
 31. OBC owns common law marks for ROGUE for alcohol beverages, restaurant, pub 
services, beverage glassware, and clothing.  
 32. Defendants’ unauthorized use of ROGUE, GONE ROGUE, GONE ROGUE PUB, 
and similar marks, as well as www.facebook.com/GoneRoguePub, constitutes trademark 
Case 1:14-cv-00439-CWD   Document 1   Filed 10/14/14   Page 7 of 11
000054
 COMPLAINT - 8 
4845-0029-8783.2 
infringement, unfair competition and false designation of origin because such conduct is likely to 
cause confusion, mistake, and deception as to the affiliation, connection, association, origin, 
sponsorship or approval of Defendants’ services and business activities. 
 33. As a direct result of Defendants’ wrongful conduct, Defendants are causing OBC 
irreparable harm and have been unjustly enriched by their unlawful conduct. 
 
COUNT IV 
CYBER-SQUATTING UNDER THE LANHAM ACT (15 U.S.C. § 1125) 
34. OBC incorporates by reference and re-alleges, as if fully set forth herein, paragraphs 
1 through 33 of this Complaint. 
35. Defendants’ creation and use of www.facebook.com/GoneRoguePub constitutes 
cyber-squatting, because Defendants created and used www.facebook.com/GoneRoguePub in an 
attempt to profit from OBC’s ROGUE marks.    
36. Defendants Facebook page www.facebook.com/GoneRoguePub is confusingly 
similar to OBC’s mark ROGUE and OBC’s mark ROGUE was distinctive at the time Defendant 
created the Facebook page www.facebook.com/GoneRoguePub. 
37. As a direct result of Defendants’ wrongful conduct, Defendants are causing OBC 
irreparable harm and have been unjustly enriched by their unlawful conduct. 
COUNT V 
UNFAIR BUSINESS PRACTICES UNDER IDAHO LAW  
(I.C. §§ 48-601 et seq.) 
 38. OBC incorporates by reference and re-alleges, as if fully set forth herein, paragraphs 
1 through 37 of this Complaint. 
 39. Defendants’ unauthorized use of ROGUE, GONE ROGUE, GONE ROGUE PUB 
and similar marks, as well as the creation and use of www.facebook.com/GoneRoguePub, 
constitutes passing off, unfair competition, and false designation of origin in violation of Idaho law 
because such conduct is likely to cause confusion, mistake, and deception as to the affiliation, 
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connection, association, origin, sponsorship or approval of Defendants’ services and business 
activities.  
 40. As a direct result of Defendants’ wrongful conduct, Defendants are causing OBC 
irreparable harm and have been unjustly enriched by their unlawful conduct. 
 
COUNT VI 
COMMON LAW TRADEMARK INFRINGEMENT  
 (I.C. §§ 48-500 et seq.) 
 41. OBC incorporates by reference and re-alleges, as if fully set forth herein, paragraphs 
1 through 40 of this Complaint. 
42. Defendants’ unauthorized use of ROGUE, GONE ROGUE, GONE ROGUE PUB 
and similar marks, as well as the creation and use of www.facebook.com/GoneRoguePub, 
constitutes trademark infringement in violation of Idaho law because such conduct is likely to cause 
confusion or mistake or to deceive as to the source of origin of Defendants’ services and business 
activities.  
 43. As a direct result of Defendants’ wrongful conduct, Defendants are causing OBC 
irreparable harm and have been unjustly enriched by their unlawful conduct. 
PRAYER FOR RELIEF 
WHEREFORE, OBC prays that this Court enter judgment against Defendants and: 
1. That this Court grants a permanent injunction: 
a. Enjoining Defendants, their employees, owners, agents, officers, directors, 
attorneys, representatives, affiliates, subsidiaries, successors and assigns, and 
all those in active concert or having knowledge of the causes of action, from 
using Plaintiff’s ROGUE marks, alone or in combination with any other 
word(s), term(s), designation(s), mark(s), and/or design(s), as well as all 
similar marks and domain names, including, without limitation, ROGUE, 
GONE ROGUE, and GONE ROGUE PUB, as well as the Facebook page 
www.facebook.com/GoneRoguePub;  
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b. Requiring Defendants to destroy all literature, signs, billboards, labels, prints, 
packages, wrappers, containers, advertising materials, stationery, menus, 
beverage glassware and other items in their possession, custody or control 
that use ROGUE, GONE ROGUE, and GONE ROGUE PUB, as well as the 
Facebook page www.facebook.com/GoneRoguePub; 
c. Requiring Defendants to discontinue all use of the Facebook page 
www.facebook.com/GoneRoguePub; and 
d. Requiring Defendants to file with the Court and serve on Plaintiff, within 
thirty (30) days after entry of an injunction, a report in writing under oath 
setting forth in detail the manner in which Defendants have complied with 
the Court’s injunction. 
2. That this Court grants relief in the form of reasonable costs and attorney fees to   
OBC pursuant to 15 U.S.C. § 1117,18 U.S.C. § 1964 (c), and the laws of the State of 
Idaho including, but not limited to, I.C. §§ 12-120, 12-121, 12-123, and 48-514. 
3. That this Court award treble damages to OBC pursuant to 15 U.S.C. § 1117 and I.C. 
§ 48-514. 
4. That this Court grant OBC such other and further injunctive relief as it should  
  deem just and proper. 
 
DATED THIS 14th day of October, 2014. 
 PARSONS BEHLE & LATIMER 
By /s/ Dana M. Herberholz 
 Dana M. Herberholz 
 Maria O. Hart 
Attorneys for Plaintiff Oregon Brewing Company 
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DEMAND FOR JURY TRIAL 
Plaintiff hereby demands a trial by jury on all issues so triable pursuant to Federal Rule of 
Civil Procedure 38. 
DATED THIS 14th day of October, 2014. 
 PARSONS BEHLE & LATIMER 
By /s/ Dana M. Herberholz 
 Dana M. Herberholz 
 Maria O. Hart 
Attorneys for Plaintiff Oregon Brewing Company 
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Gone Rogue Pub 
1.33$ll<es · Sl tal<ing about this · 742 were here 
.. $ ((l-10) • Restaurant • Bar • Add A ~eoorY 
9 ~09 South 8th Street, Boise, 10. 
I. (201)361-7800 
• Todlly 3:00pm -10:00 pon 
Aboo.t - Suggest an Ed~ 
c1.336 
4- 1 
.. 
'M'ite somelhn;,... . • ~Tc:Her 0 -.fac:ebcd.canJphoto.!'il'?fbid-HilS1558706478139&set=.IO~t86B139.438828.358722818138etype=llQLJe ~ be_setWIO ~some rockn rol tt1is ......,_ 
~ ( "). 
0 
0 
0 
0 
"""' 
See A! 
Protmlng Tho! 
PIMet. 
beoliion.orQ 
Be a Ucn. Volmteer. 
lelm more about the 
worid's1argest service 
OI'Qallizatlon. 
JNow 
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Gone Rogue Pub 
About 
Like I 
JJ 
• 409 South Bth Street 
Boise, Idaho 83702 
(208) 364-7800 
http :lfwww .facebook.com/pages/GoneRogueP ... 
About 
Today 3:00pm- 10:00 pm 
Gone Rogue! American cuisine! Beer and wine and full liquor bar available NVeteran and Locally owned and operated! Come 
check us oul! 
Description 
Great atmosphere and 14 beers on tap! Militart welcome! Come join us for some great food and drinks! 
Basic Info 
03/10/2010 
American (Traditional) 
Barbeque 
Burgers 
Fast Food 
Thai 
$ (0-10) 
OBC 00002 
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rue- Wed: 3:00pm- 10:00 pm 
3:00 pm 2:00 am 
3:00 pm - 10:00 pm 
Dinner 
Drinks 
Takes Reservations 
Walk-Ins Welcome 
Good For Groups 
Good For Kids 
Take Out 
Waiter Service 
Outdoor Seating 
American and some Thai dishes! 
Jason Gracida, Pho Xayamahakham, Tom Butler 
OBC 00003 
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Street 
Parking lot 
Public transit available! Close to bus line! 
Also On 
1.,. 
.. "4•Yelp 
" 
OBC 00004 
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.. 
.. 
Rogue Pub 
likes 
and People Talking About This 
l'coplc Tnlldng About This 
Total Likes 
l':lgc Insights 
pt:oplt') 
OBC 00005 
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Timellne Photos 1 Facebook 
- -
f nid or PtK;fl(' 
facebook sign Up ---- -
• 1':1,. J P' .. ~\;'II" 
Timellne Photos 
Back to Album · Gone Rogue Pub's Photos· Gone Rog~e Pub's Page 
Gone Rogue Pub 
Ready for the fights! - with Stephanie Thomason. 
~ Angie Ramos Ochoa, Tara fJJvey, ChrlsUna ~larks and 12 ott1ers like this. 
Album: nmeilne Phctos 
Shared wiUl: -' Pobllc 
Open Photo Viewer 
Download 
Report 
Mobile Find Friends Badges People Pag~ P1ale' Apvs Gam~ Musil 
About Create Ad Create Page Developers Careers Privacy Cookies Terms Help 
Facebook 2013 · English (US) 
Previous · Next 
http://www.facebook.com/photo.php?tbid=10151559582928139&sel=a.10150Bt4587l83139.438288.358722818138&type=l&lhealer[4/30/2013 l2:27:QBC 00006 
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Gone Rogue Pub's Photos I Facebook 
Emarl or Phone 
acebook Sign Up ---- -
• Ycep nre IOCJ:Jt'<l on 
---- - -
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
Posting some opening night pK;s! 
Great pic right before we open! 
~ Que Pasa, Leah Schiffler, Nance McNew c nd 3 others like this. 
~ 1 share 
Album: Gone Rogue Pub's Photos in Tlmellne 
Photos 
Shared with: ~ Public 
Open Photo Viewer 
Download 
Report 
Mabile Find Friends Badges People Pages Places Apps Games Music 
About Create Ad Create Page Developers Careers Privacy Cookies Terms Help 
Facebaok © 2013 • English (US) 
http://www.facebook.com/photo.php?fbld= 10151294758298139&set=pb.358722818138.-2207520000.1367350132.&type=3&theater[ 4/30/2013 12: 33:~C _ 0 0007 
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-
Llll~Jl or Phcr e 
acebook SignUp ........ .. 
• ~ .~ II I ,t 1 •,1,_~ I 1 
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
Start of the night! 
.6 Barbara Kissee', Nancy Hambleton, Mlndie Molli and 2 others like this. 
1 share 
Previous · Next 
Album: Gone Rogue Pub's Photos In nmeline 
Photos 
Shared with: ~ Public 
Open Photo Viewer 
Download 
Report 
Mobile Find Friends Badges People Pages Places Apps Games Music 
About Create Ad Create Page Developers careers Privacy Cookies Tenms Help 
Facebook 2013 · English (US) 
http://IWIW.facebook.com/photo.php?tbld=10151294765138139&~et=pb.358722818138.-2207520000.1367350132.&type=3&theater[4/30/2013 12:3s::{}llC _ 00008 
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Gone Rogue Pub's Photos I Facebook 
- -
Ema•l or Phone 
face book Stgn Up ...._. -
• r,.,p m. · Ne<J 1n 
Gone Rogue Pub's Photos 
~k to Album 
Gone Rogue Pub 
New shlrtsl 
,0 Lee Arthur Rice 11, Roy Barreta Sr. and 11 others like this. 
Kay Lee McGoldrick Haha Love It @ 
December 23, 2012 at 5:33pm via mGbile · ~ 1 
Previr;us Next 
Allium: Gone Rogue Pub's Photos In Tlmellne 
Photos 
Shared with: @ Public 
Open Photo Viewer 
Download 
Report 
Mobile And Friends Badges People Pages Places Apps Games Music 
About Create Ad Create Page Developers Careers Privacy Cookies Terms Help 
Facebook © 2013 • English (US) 
http:/ /www.facebook.com/photo.php?fbid= 1015130B928088139&set=pb.358722818138. -2207520000.1367350132.&type=3&theater[ 4/30/2013 12:37: DIJC _ 0 0009 
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Gone Rogue Pub's Photos 1 Facebook 
Ema11 or Phone 
facebook signUp ~ 1!!!!!!!!!!1 
• f .:;ep 1re lo<JQed 'I) 
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
Come down and enjoy some delicious Rsh Tacos! $2 a taco 
~ Kay Lee McGoldrick, Mollie Shinanigans, Barbara Kissee' and 9 others like 
this. 
r;l 1 share 
II Nina Michelle NO! you can't make me eat fish In a taco! April 20 at 7:21pm 
Heather L Frasure Yum! 
April20 at 7:59pm via mobile 
Previous · Next 
Album: Gone Rogue Pub's Photos in 1lrnetlne 
Photos 
Shared with: ~ Public 
Open Photo Viewer 
Download 
Report 
Mobile find friends Badges People Pages Places Apps Games Music 
About Create Ad Create Page Developers Careers Privacy Cookies Terms Help 
facebook 2013 ' English (US) 
http://www.facebook.com/photo.php?fbld= 10151561137758139&set=pb.358722B 1813B.-2207520000.1367350126.&type= 3&theater[ 4/30/2013 12:3011(: _ 0 0 0 0 1 0 
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Gone Rogue Pub's Photos 1 Facebook 
- - -- -- - - -- - - - - ---
Lifklll or ?hone 
facebook sign Up ~ -
• K~p me ... -...;.:_y·d II) 
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
~ Mlndie Naill likes this. 
I I 1 share 
Previous · Next 
Album: Gone Rogue Pub's Photos in Timeline 
Photos 
Shared with: "" Public 
Open Photo Viewer 
Download 
Report 
Mobile Find Friends Badges People Pages Places Apps Games ~1usic 
About Create Ad Create Page Developers Careers Privacy Cookies Terms Help 
Facebook (1:) 2013 · English (US) 
- - -
http://www.facebook.com/photo.php?tbid=10151294776178139&set=pb.358722818138.-2207520000.1367350132.&type=3&theater[4/30/2013 12:3GB(: 000011 
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- -- -
Emarl or Phone 
facebook sign up ~ -
• rcep 1'1::::' kx'dt.'d ,r, 
--- - - - -
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
Everything burger! Sauteed mushrooms, peppers, onions, avacado, an egg over 
easy, bacon, lettuce, tomato, and your choiCe of cheese and !he most delicious rrles 
in Boise' Challenge us and we11 make you smile! I 
J'J Atomic Treasures, Edible Idaho South, Steven Warren ~terrill and 6 others 
like this. 
[J I share 
Kathl Deverteulll know jim didn't eat that!!!!! 
~! • Sunday at 7:07pm 
PreVIOUS ' Next 
Album: Gone Rogue Pub's Photos in Trmeline 
Photos 
Shared with: ~ Public 
Open Photo Viewer 
Download 
Report 
Mobile Find Frlerds Badges People Pages Places Apps Games Music 
About Create Ad Create Page Developers careers Privacy Cookies Terms Help 
FacebOok © ?013 · English (US) 
http://www.facebook.com/photo.php?fbld=10151572703688139&set=pb.358722818138. ·2207520000.1367352326.&type=3&theater[ 4/30/2013 1 :06Qi8C 00 00 12 
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----
Email or Phone 
facebook Sign Up ---- .. 
• K•-.:p n,.:. I ~ 1 .y"(111 
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
Thank you Nlkola Anacabe! Great picture! 
.6 Kay Lee McGoldrick, Christine N Barrera, r.,lndle Mollr and 2 others llk.e 
this. 
Previous - NeJCt 
I I 
Album: Gone Rogue Pub's P~~:; in Timeline 
Photos 
Shared wiU1: ~ Public 
Open Photo Viewer 
Download 
Report 
Mobile Find Friends Badges People Pages Places Apps Games Music 
About Create Ad Create Page Developers careers Privacy Cookies Tenms Help 
Facebook -' 2013 · English (US) 
http :f fwww.facebook.oom/photo.ph p?fbld = 10151561004093139&set=pb.358722818138.-2207520000.1367352456.&type=3&theater[4/30/2013 1 :o9QBC 0 0 00 13 
' 
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Gone Rogue Pub's Photos 1 Facebook 
-- --
lmall or Phone 
facebook sign Up ---- -
• Yt .... _p me lc.(;j· d "' 
Gone Rogue Pub's Photos 
Back to Alb urn 
~ Tracy senrt, Mike Ridley, Matthew Palmer and Sot~ like this. 
Places Apps 
PriVaCy Cookie$ 
Facebook <9 2013 • f.nglish (US) 
-- - --- -
Previous · Next 
Album: Gone Rogue Pub's Photos lA Cover 
Photos 
Shared with: itf' Pubic 
Opeo Plloto Viewer 
Report 
Game<i 
Terms 
MUSic 
Help 
http://www.facebook.com/photo.php?fbid= 10151558706478139&set=pb.358722818138. -2207520000.136 7352456.&type=3&theater[ 4/30/2013 1 :loOB.(: 0 000 14 
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Gone Rogue Pub's Photos I Facebook 
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
Thanks High School Happy Houri Hope you gufS had a great time! - with Tra\lis 
Jensen. 
i) John lawson, Linda Harris, Christine N Barrerd and 4 others like this. 
Previous · r:e.: 
Album: Gone Rogue Pub's Photos in Timeline 
Photos 
Shared with: ~ Pwiic 
Open Photo Viewer 
Download 
Report 
Mobile find Friends Badges People Pages Places Apps Games Music 
About Create lid Create Page Developers Careers Prtva<y CookJ<?S Terms Help 
Facellook © 2013 · Englr.;h (US) 
http://WWW.facebook.com/photo.php?fbido= 10151538666478139&seto=pb.358722818138.-2207520000.1367352456.&type=3&theater{4/30/2013 1:1;(3} BC 000015 
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Gone Rogue Pub's Photos 1 Facebook 
Ematl or Phone 
acebook Sign Up -....-: -
• K&.p "'''logs I !11 
--- - - -
Gone Rogue Pub's Photos 
Back to Album 
~ Eric Vehlow, Barbara Kissee', Jay Karamales and 2 others like this. 
Beth Chapman Yuml 
Ap1il6 at 8:17pm via mobile 
Barbara Kissee' My favorite!!!! 
162 • Aprll7 at 6:42am 
Pre>~IOU5 · Next 
Album: Gone Rogue Pub's Photos in Tlmellne 
Photos 
Shared with: ~ Public 
Open Photo Viewer 
Download 
Report 
Mobile Find Friends Badges People Pages Places Apps Games Music 
About Create Ad Create Page Developers Careers Privacy Cookies Terms Help 
Facebook © 2013 · English (US) 
http://IWiw.facebook.com/photo.php?fbld= 10151537177818139&set= pb.358722818138.-2207520000.1367352456.&type=3&theater[ 4/30/2013 1: 140B{: _ 0 000 16 
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Gone Rogue Pub's Photos I Facebook 
· ll.•lt.rflt•!t' 
fa ~cebook Sign Up --- -!Ill I I II 
Gone Rogue Pub's Photos 
Ba<k to Album 
Gone Rogue Pub 
Buffalo Meatball Sandwich woth fries $8.95 
~ Timmy Boise, lui Goitia, Cindy Stevens Allen and 5 others like this. 
Gone Rogue Pub With fries! 
April6 at 7:32pm via mobile 
Mobile Find Friends Badges People Pages Places 
About Create Ad Create Page Developers Careers Privacy 
Facebook © 2013 • English (US) 
Apps 
Cookies 
Pre-~ious · Next 
Album: Gone Rogue Pub's Photos in Timellne 
Photos 
Shared with: \~ Public 
Open Photo Viewer 
Download 
Report 
Games 
Terms 
Music 
Help 
http://www.facebook.com/photo.php?fbid=10151537177163139&set=pb.358722818138.-22.07520000.1367352929.&type=3&theater[4/30/20131:16:QBC _ 000017 
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Gone Rogue Pub's Photos 1 Facebook 
--- - - ----
r'll 1 I tJ rr1~ 1-..: 
acebook Srgn Up --- -: 
• 
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
Who is having fun at Gone Rogue' 
.6 Lori Wilson, Gone Rogue Pub, Deirlre Kelly Tl'lompson and 3 others like 
this. 
lJ'3 Penny Freels Ge!'Jrd Next tlme 1 might have to charge admission 
!~.!» to the shit show! ~ 
~ 1 • ~1ardr 31 at !0:38am 
Gone Rogue Pub It was a great show! 
!•larch 31 at !0:43am Ilia mobile 
Kamllammers Did you lettheglrlsout!!l! 
~I • ~larch 31 at !0:50am via mobile 
r;9 Penny Freels Gerard Oh heck no ... .it wasn't me starring In the 
~ shit show this tlmell!l I'll give you one guess though \:;) 
~ I · March 31 at !0:52am via mobile 
Gone Rogue Pub Man Charlie ca n dance though! Hahaha 
PreviOU5 • Next 
Album: Gone Rogue Pub's Photos In Timcllne 
Photos 
Shared wltll: ~ Public 
Open Photo Viewer 
Download 
Report 
http://www.facebook.com/photo.php?tbid= 10151525219693139&set=pb.358722818138.-2207520000.l367352929.&type=3&theater[4/30/2013 1: 19Q ~~ _ 000018 
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Gone Rogue Pub's Photos 1 Facebook 
Nard' 31 at 10:5,1am via mobile 
Penn!f Freels Gerard Yep, •. shlrt on or off that boy can boogie! 
.:?ll · !~arch 31 at 10:56am via mobile 
kevln Sutler You guys were epic! I Way fun! 
.:?l · !•larch 31 at 12:25pm via mobile 
Face!Joo}; © 2013 · 
http:/ /www.facebook.com/photo.php?fbld=10151525219693139&set=pb.35B722818138. -2207520000.1367352929.&type=3&theater[ 4/30/2013 1:19:QBC _ 0 0 0 0 19 
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Gone Rogue Pub's Photos I Facebook 
' 
Ema•l or Pilonc 
1 facebook Sign up ~ - 1 
-- -- I 
Gone Rogue Pub's Photos 
Back to Album 
iC Greg Asbury, Barry Newell, Steven Warren Merrill and 2 others like this. 
AJIJum: Gone Rogue Pub's Photos In Timeline 
Photos 
Stwed with: ~ Public 
Open Photo Viewer 
Download 
Report 
~labile Find Friends Badges People Pages Places Apps Games Music 
About Create M Create Page Developers Careers Privacy Cookies Terms Help 
Facebook © 2013 · English (US) 
http://www.facebook.comjphoto.php?fbld=10151525209938139&set=pb.358722818138.-2207520000.1367352929.&type=3&theater[4/30/2013 1:2o:GBC _ 000020 
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Gone Rogue Pub's Photos 1 Facebook 
--
1 I 
face book Sign Up ---- -
• 
-- - ----
Gone Rogue Pub's Photos 
Back to Album 
Gone Rogue Pub 
Come down this weekend for some great music! 
!6 Lui Goitia, Ilia Harrison, Greg Asbury and 6 others Hke this. 
[] 1 share 
Rhonda Murray· Thomas miss you Hope this weekend rocks for 
you 
~larch 30 ilt 6:34pm 
PreviOUS ' Next 
Album: Gone Rogue Pub's Photos in Timeline 
Photos 
Shared with: 0 Public 
Open Photo VIewer 
Download 
Report 
Mobile Find Friends Badiles People Pages Places Apps Games Musk: 
About Create Ad Create Page Developers Careers Privacy Cookies Terms Help 
Facebook l 2013 • English (US) 
http://www.facebook.comjphoto.php?fbld=10151514218203139&set=pb.358722818138.-2207520000.1367352929.&type=3&theater[4/30/2013 1:220BC: 000021 
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Gone Rogue Pub's Photos 1 Facebook 
-
facebook Sign u,) ~ -
• 
Gone Rogue Pub's Photos 
Back to Album 
~ NICole Mathis, Matt Rezendes, Cindy Stevens Allen and 8 others like this. 
Tj Abruzzese Great picture 
· February 16 at 9: lOpm · ~ 1 
~ ( Justin Nyquist I'm famous! 
1111 February 16 at 9:16pm via mobile · J) 3 
Thomas Sharkey Good times I Gone Rogue is great ! Nice people 
February 16 at 9:54pm via mobile · ~ 1 
Gone Rogue Pub You are so famous! 
February 17 at 1 :2Jpm 
Juan Manuel Guerra I know that S.O.B. ~· 
~1a rcll 5 at 8:47pm via mobile · J) 3 
Previous • Next 
Album: Gone Rogue Pub's Photos in Timellne 
Photos 
Shared with: ~ Public 
Open Photo Viewer 
Download 
Report 
r~obile Find Friends Badges People Pages Places Apps Games ~1uslc 
About Create Ad Create Page Developers Careers Privacy Cookies Terms Help 
Facebook © 2013 · English (US) 
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Gone Rogue Pub's Photos 1 Facebook 
- -- - -
faceboo~!k S•l)n lip ~ -
Gone Rogue Pub's Photos 
Bac~ to Alb001 
Gone Rogue Pub 
New Band this Friday! Come down and join the Ruckus! Simple Ruckus at Gone 
Rogue Friday from 830-11301 This Is going to be a great time! Good rood, music 
and people! 
~ Atomic Treasures, Jay Karamales and 2 others Uke this. 
[;l 2 shares 
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More from the Red Dress Event! Boise Hash House Harriers. - with Marl He~ther 
and Becky Powell. 
liJ Kristen Robertson, Todd Daniels, carrie Ann Andersen and 6 others like 
this. 
Marl Heather we are so cool! 
February 15 at 12:17pm · ~ 1 
Monica Pilaster Yea Mars that's ore word I thought of ...... 
February 15 at 11: 12pm via mobile · ~ 1 
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We want to thank the Boise Hash House Harriers for letting us be a part of their 
Red Dress Event! We had a blast with being part of the stop! 
~ Lee Arthur Rice II , Keegan Young and 2 otllers like this. 
Andy Olson Damn that chick Is kinda fugly. Don't you think so leif 
Elgethun? 
Februal)' 12 at 9:44am via mobile · tj 1 
Paul C. Elgethun looks likke Elgebeatch! 
Februal)' 12 at 11:42am 
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Thanks Boise Hash House Harriers• - with Mari Heather and Kristina Prochaska. 
16 Kristina Prochaska, Kevin C Kellum, Lee Arthur RICe II and 8 others like 
thls. 
Brendan Blessing My sluttiness Is just out or frame. Perfect. 
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So much fun last night! - with Kristina Prochaska. 
16 Vikki Prochaska, Kristina Prochaska, Jeanne Petkunas and 5 others like 
this. 
Lee Arthur Rice II looks ltke a craaa3ZY fun filled night 
Febru3ry 12 at !2:26pm · 1161 
Gone Rogue Pub It was runl 
f(•bruory 12 at !2:38pm ' of.ll 
Cheri Devitt Betts This looks like our Red Dress Party In Portland 
... you should come! May 4th. 
rebru1ry 15 at lO:•IJpm 
Kristina Prochaska Cheri, we will have to chat. That would be a 
blast! © 
February 16 at 1:17pm via mobile 
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Some Rogue fans enjoyUlQ a great evening down here! 
~ Terry Abruzzese, Matthew Palmer and 2 ethers like th1s 
Jim Keene Having a great time down here with good friends and 
awesome service! 
rebrlP.lry 9 at 8:37pm via mobile · .:!I 1 
Gone Rogue Pub Thanks guys! We love havtng you guys down 
here 
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Gone Rogue Pub Thanks David• Glad to have you come down and 
hang out! 
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~ Jeni Madden Cook, James Ed Porter and l others like this. 
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Here is the menu. Album: C'.one Rogue Pub's Photos In Tlmellne 
Photos 
~ Ka1en Daniels, Todd Daniels, K"lly Marte Edens and 7 others like this. 
Angl Shoecraft Hey guys on your Buffalo burger it says Ground 
Elk, same as your Elk burger 
Janua•y 24 at 10: I lam 
Krista Piper Fletcher Delicious!!! ! 
Janual)' 24 at 10: I lam 
Ang l Shoecraft It Is sad you are not open for lunches, I hope that 
business wiU warrant that soon. 
Janual)' 24 at 10:1/am · ~ 1 
Gone Rogue Pub we have llied just not enough to warrant that. 
we would love to open up for lunch. 
Janual)' 24 at 10:26~m 
Angf Shoecraft yes 1 will wait, I guess. l"l.J 
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Sounds like a great menu Seen 'IOU Fri. 
January 24 at 2:16pm · ~ 1 
Mollie Shlnanlgans Way to go on the menu Gone Rogue! til I 
miss ldaoo •••• the only place to get flll!Jer s~ak-;!111 
January 25 at 7:07pm 
Ton, VlnceiU When you post the menu at places (like the Gowen 
Field gym) you should be sure the menu pages Include an address 
so people know where It Is. Most wont go as far asl have to find out 
AJso1 you should have someone proof your menu .. .lt sounds like the 
I:NllRE Italian beef sandwich Is fried• Gt05s! 
January 29 at 7:01am 
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Saturday, January 26t11 
show your support for local 
MMA! 
Come to Gone Rogue Pub wearing a local gym 
or fight team t-shirt and you will receive 15% off 
your check! 
The UFC on FOX Is highlighted by Johnson v. 
Dodson for the UFC Flyweight Championship. 
"Rampage" Jackson, Clay Guida and other 
great fighters are also on the card. 
Join us at Gone Rogue Pub; support a local 
establishment, support local MMA, come for the 
tights and stay for live music by "We 3" after the 
fights. 
Facebook com/GoneRoguePub 
Facebook com/powerllouseeventcenterbolse 
Gone Rogue Pub 
Aslo come down and join us for the MMA fights on Fox Saturday night and aft:er the 
fghts stay and enjoy the music of We 3! 
.6 JeH Jerome, Lee Arthur Rice II, Greg Atrran and 2 others like this. 
Q 6 shares 
Wayne Ross It iS sure to be a great card, at a great bar, with great 
people and live music to follow. Come and check out what is going 
on. 
January 24 at 8:49am · ~ 1 
Lee Arthur Rice II yeah •... what Wayne sald •.•.. See you 
there ..•. wlth "We3" ...• maybe four or fi~e ... .it will be fun for sure .•.. 
January 24 at 1:21pm • I') 1 
Gone Rogue Pub See you guys down here! 
January 24 at 1:45pm 
AI Bishop We3, we are a jaZZ/blues lmprov troup and we don't 
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Rogue fans they are here agdln! Come down and enjoy some amazing music 
tomorrow with Steady Rush from 9 11! We love having these ladies here! Hope to 
see you guys down here! Who Is ready ror the weekend!? 
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~ lee Arthur Rice II , Terry Abruzzese and 2 others like this. 
Cl 1 share 
Chris Titus Now I know how zombies are born .... evidently through 
phones. What would we do if we were forced to socialize at a bar 
without our phones. 
February 13 at8: 17am · lf.J 1 
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More pies from the New Years Eve party! - with Brycen Bullard. 
~ Lee Arthur RiCe II , Terry Abruuese and Loki Mischlouf like this. 
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Happy New Ye.~r Treasure Valley! 
~ lee Arthur Rice II , Brenda LaMott and 2 others like this 
n Jessica Ashll Johns Happy New Yea~s guys! 
f. ., December 31 , 2012 at 11: !lpm · ~ 1 
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this. 
Da Blue Towel Tell them to play some KISS!! 
December 31, 2012 at 8:56pm · i:J 1 
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Green beers for our Notre Dame fans! 
16 Marc Gablger, Chris Holton, Virginoa Dawn Wendt and 11 others hke this. 
Q 1 share 
' Pat Lollev Go Irish!!! 
January 7 at 5:25pm via mobile · ,C, I 
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it' l.et us know what you guys think• 
Album: Gone RoguP. Pull's ~llOlOS in 11m~lor><? 
Photos 
~ Christme N Barrera, Brian Humphreys, l<im Moen Bullet and 6 others like 
this. 
Atomic Treasures love it' 
October II, 2012 at !2:58pm · ~ 1 
Chris Harvey Sniper scope and caveman rock. Priceless. 
October 11, 2012 at 1:13pm · ~ 1 
Terry Abruzzese Now all you need is your very own "Gone Rogue" 
house brew ... 
Q(toller 11, 2012 at 9 : 11pm · ~ 1 
Stwed with: ~ Public 
Open Pholo Viewer 
Download 
Report 
~1oblle Find Friends Badges People Pages Plilces Apps Games Music 
About Create Ad Create Page Developers careers Privacy Cookie> Terms ttelp 
Fa<:ebook 2013 · English (US) 
http://www.racebook.com/photo.php?fbld=10151197742323139&set=pb.358722816136.-2207520000.1367361638.&type=3&theater[4/30/2013 3:54:®C _ 000072 
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Photos of Gone 1\0!JUt' Pl\ 1. 
I CIC <~tc Paac J 
• EJlsabeth Olrlstine Bedard 
• Rogue Pub 
Gone 
Octobl!r 7 near lk!lse, 10 . 
And tfley're au $2 today! 
Gone Rogue Pub l!<eS this . 
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Jan Flynn Gone Rogue P 
May 12. 
Usa, Melissa, and Samantha looking GOI 
Gone Rogue Pub likes this. 
Photos of Gone Rogue Pub 
- .. -
Fi'ld Friends Badges Pages Gao"s Locations About OBC 000074 
Case 1:14-cv-00439-CWD   Document 1-1   Filed 10/14/14   Page 76 of 81
I C1 Coli.: PoyL I 
1 Jan flynn Gone Rogue P 
May 12. 
Good times at the Fight For Air Climb on 
Gene Rogue Pub ll<es this. 
Photos of (',one Rag uP. P11b 
Fnd Friends Badges People Pages Ploces Garres LOcations About OBC 000075 
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nl 
~1obile Find Friends Badges Pages Places Garres Locations About 
SwiTc Her Gone Rogue Pub 
August 5, 2013 • 
SwiTcHer wiU be rocl<in the Rogue this Friday and 
Saturday! Come out and enjoy some great food, cold 
beer and live music!!! 
Usa Earllkes this. 
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GQne Rogue Pub's Photos 
in Mobile \.4lloads 
Gone Rogue Pub 
June 20 · 
WORLD CUP!!! All GAMES ... All DAY!! I 
Open Daily at 9:30AM 
Great Breakfast Offerings, Awesome Lunch Selections, 
Phenomenal Appetizer & Dinner Options. 
HAPPY HOUR 2 For 1 Drinks 4PM-7PM 
Always Honoring You GJys & Gals with 15% Military 
Discount .. THANK YOU, See You Soon!!! - with Lynn 
Smith, Samantha Butero, Rosemary Treeliner, Cindy 
Rohrenbach, Sean Moys, Kandace Byrns, Kri<ty 
Childers, Melissa Marie, Morgan Powell, Dezeray 
Rogers, Pho Xayamahal<ham, Krystina Rafanelli, Emily 
Austin anc Elisabeth Christine Bedard at Gone Rogue 
Pub. 
Eric Wlderson, Helen Deem; and 13 others Ike this. 
1 share 
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Gone Rogue Pub's H10tos 
in Time line Photos 
Gone Rogue Pub 
Noverrber 3, 2013 • 
Going to Aaron Lewis? 
Drop in and say Hi!!! - at Gone Rogue Pub. 
Edible Idaho South, Cord leslie, Stephanie Anderson and 7 
others like this. 
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Gone Rogue Pub 
May 3, 2013 . 
Some of our friends enjoying some shots! 
Juan Manuel Guerra, Amanda Critcher, 
Mandy Hessing and 9 others li<e this. 
TopCofl'lll?nts 
Gone Rogue Pub So glad you love our pub! 
1 · May 4, 2013 at 2:21pm 
Heather Crawford Awesome! I'm a celebrity! 
love your pub 
2 · May 4, 2013 at 12:32pm 
OBC 0 079 
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Gone Rogue Pub 
t>lay 9, 2013 · 
Our drink menu Is finally done 
Kevin Butler, lui Goltia and 2 others like this. 
OBC 000080 
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Memorandum Of Commercial Insurance And
Subscription Agreement
Prepared
For:
Presented
By:
DISCLAIMER: THE ABBREVIATED OUTLINES OF COVERAGES USED THROUGHOUT THIS PROPOSAL ARE NOT INTENDED TO EXPRESS ANY LEGAL OPINION AS TO
THE NATURE OF COVERAGE. PLEASE READ YOUR POLICY FOR SPECIFIC DETAILS OF COVERAGES.
F1266211 PAGE 1 OF 631-1266 6-11
31-1266R
XAYAMAHAKHAM, PHO
SEE E0002
409 S 8TH STREET #103
BOISE ID 83702
THERESA VINCENT-LEITERMAN
226 E 5TH ST
MERIDIAN ID 83642
208-899-4160
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Memorandum of Commercial Insurance and Subscription Agreement
This is a Memorandum of Insurance and a Subscription Agreement. Your signature at the end of this
document is required. If our records do not show that you have provided us with a signed copy of this
document, we reserve the right to terminate your coverage. Please keep a copy for your records.
Truck Insurance Exchange
Policy Number:
Rates quoted reflect the rates in effect as of the date of this application and are subject to revision. The
company reserves the right to accept, reject or modify this application after investigation, review of the
application and review of all other underwriting information. The undersigned represents and warrants that
he/she has applied for the insurance coverage(s) as set forth above, pursuant to an application entered into
the insured's computer records, and hereby confirms that he/she supplied information so entered and
warrants and represents that all such information is true and correct.
With your permission, we may use your credit history to run an "insurance score" for the purpose of
underwriting or rating your policy. An insurance score is a number or rating derived from an algorithm,
computer application, model or other process that is based wholly or in part on credit information. We use
an insurance score to predict an individual applicant's or customer's future insurance loss exposure.
Applicable only to states with the privacy act: I have received a copy of the investigation practices and
protection of your privacy form, which advises me of my rights concerning the investigative practices of the
member companies and exchanges of the Farmers Insurance Group of Companies.
The property limits are only estimated values based upon the information provided to us by you and third
parties. You are responsible for determining the appropriate Building and/or Business Personal Property
coverage limits. Please also note that this estimate does not replace or supersede any term or condition of
your policy and does not replace any required current professional appraisals or use of other estimating
methods.
FRAUD WARNING STATEMENTS
All States (other than Colorado, District of Columbia, Florida, Oklahoma, Oregon and New York) - Any
person who knowingly and with intent to defraud any insurance company or other person files an application
for insurance containing any materially false information or conceals, for the purpose of misleading,
information concerning any fact material thereto commits a fraudulent insurance act, which is a crime and
subjects the person to criminal and civil penalties. (In LA, ME, TN, VA and WA, insurance benefits may
also be denied.)
Colorado - It is unlawful to knowingly provide false, incomplete, or misleading facts or information to an
insurance company for the purpose of defrauding or attempting to defraud the company. Penalties may
include imprisonment, fines, denial of insurance, and civil damages. Any insurance company or agent of an
insurance company who knowingly provides false, incomplete, or misleading facts or information to a
policyholder or claimant for the purpose of defrauding or attempting to defraud the policyholder or claimant
with regard to a settlement or award payable from insurance proceeds shall be reported to the Colorado
division of insurance within the department of regulatory agencies.
District of Columbia - WARNING: It is a crime to provide false or misleading information to an insurer for
the purpose of defrauding the insurer or any other person. Penalties include imprisonment and/or fines. In
addition, an insurer may deny insurance benefits if false information materially related to a claim was
provided by the applicant.
Florida - Any person who knowingly and with intent to injure, defraud, or deceive any insurer files a
statement of claim or an application containing any false, incomplete, or misleading information is guilty of
a felony of the third degree.
Oklahoma - WARNING: Any person who knowingly, and with intent to injure, defraud or deceive any
insurer, makes any claim for the proceeds of an insurance policy containing any false, incomplete or
misleading information is guilty of a felony.
Oregon - Any person who knowingly presents a false or fraudulent claim for payment of a loss or benefit or
knowingly presents false information in an application for insurance and any person who intentionally makes
a misrepresentation of a material fact in connection with obtaining or withholding Workers' Compensation
or Occupational Disability coverages, payments or benefits may be guilty of a crime and may be subject to
civil fines and criminal penalties.
F1266213 PAGE 3 OF 631-1266 6-11
60541-78-07
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Additional Fee Information
The following additional fees apply on an account, not a per-policy, basis.
In consideration of our agreement to allow you to pay in installments, the following service fee(s) will apply:
For the Monthly Recurring Electronic Funds Transfer (EFT) and fully enrolled in on-line billing
(paperless) option, a service charge of $ per Installment is applied per account.
For the Monthly EFT payment plan, a service charge of $ per installment is applied per
account.
For the 2-Pay payment plan option, a service charge of $ is applied per renewal term.
For all payment plans other than those listed above, a service charge of $ per installment
is applied per account.
If your account is for payment of premium on more than one policy, any change in these fees will not be
effective until the updated service fee information is provided for each of the policies.
In addition, the following fees also apply:
(applied per account)Late Fee: $
(applied per each check, electronic transaction or other
remittance which is not honored by your financial institution
for any reason including but not limited to insufficient funds or
a closed account)
Returned Payment Charge: $
(applied per account; over 30 days but under 6 months)Reinstatement Fee: $
One or more of the fees or charges described above may be deemed a part of premium under applicable state
law.
F1266215 PAGE 4 OF 631-1266 6-11
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Subscription Agreement Notice
Insured Effective Date
Policy Number Agent Number
Truck Insurance Exchange is a reciprocal, or interinsurance exchange, insurance company. This form of insurance company
is owned by its members (also called subscribers), and the members appoint a third party, called the Attorney-in-Fact, to
conduct certain administrative services for the company.
To become a member of the Exchange, please sign the Subscription Agreement printed below. Under the Subscription
Agreement, you will be appointing Truck Underwriters Association to act as the Attorney-in-Fact. The Association has acted
in this capacity since 1935. The Subscription Agreement provides for payment of compensation to the Association for its
becoming and acting as Attorney-in-Fact. This compensation consists of a membership fee and a percentage of premiums on
all policies of insurance or reinsurance issued or effected by the Exchange. These fees are included in your policy payment and
are not an additional fee.
If our records do not show that you have provided us with a signed copy of this document, we reserve the right to terminate
your coverage.
Subscription Agreement
For and in consideration of the benefits to be derived therefrom the subscriber covenants and agrees with Truck Insurance
Exchange and other subscribers thereto through their and each of their attorney-in-fact, Truck Underwriters Association, to
exchange with all other subscribers' policies of insurance or reinsurance containing such terms and conditions therein as may
be specified by said attorney-in-fact and approved by the Board of Governors or its Executive Committee for any loss insured
against, and subscriber hereby designates, constitutes and appoints Truck Underwriters Association to be attorney-in-fact for
subscriber, granting to it power to substitute another in its place, and in subscriber's name, place and stead to do all things
which the subscriber or subscribers might or could do severally or jointly with reference to all policies issued, including
cancellation thereof, collection and receipt of all monies due the Exchange from whatever source and disbursement of all loss
and expense payments, effect reinsurance and all other acts incidental to the management of the Exchange and the business of
interinsurance; subscriber further agrees that there shall be paid to said Association, as compensation for its becoming and
acting as attorney-in-fact, the membership fees and twenty per centum of the Premium Deposit for the insurance provided
and twenty per centum of the premiums required for continuance thereof.
The remaining portion of the Premium Deposit and of additional term payments made by or on behalf of the subscriber shall
be applied to the payment of losses and expenses and to the establishment of reserves and general surplus. Such reserves and
surplus may be invested and reinvested by a Board of Governors duly elected by and from subscribers in accordance with
provisions of policies issued, which Board or its Executive Committee or an agent or agency appointed by written authority
of said Executive Committee shall have full powers to negotiate purchases, sales, trades, exchanges, and transfers of
investments, properties, titles and securities, together with full powers to execute all necessary instruments. The expenses
above referred to shall include all taxes, license fees, attorneys' fees and adjustment expenses and charges, expenses of
members' and governors' meetings, agents' commissions, and such other specified fees, dues and expenses as may be
authorized by the Board of Governors. All other expenses incurred in connection with the conduct of the Exchange and such
of the above expenses as shall from time to time be agreed upon by and between the Association and the Board of Governors
or its Executive Committee shall be borne by the Association.
The principal office of the Exchange and its attorney-in-fact shall be maintained in the City of Los Angeles, County of Los
Angeles, State of California.
This agreement can be signed upon any number of counterparts with the same effect as if the signatures of all subscribers were
upon one and the same instrument, and shall be binding upon the parties thereto, severally and ratably as provided in policies
issued. Wherever the word "subscriber" is used the same shall mean members of the Exchange, the subscriber hereto, and all
other subscribers to this or any other like agreement. Any policy issued hereon shall be non-assessable.
On behalf of the named insured herein I have read the above Memorandum of Insurance and Subscription Agreement. I
agree that the Memorandum of Insurance accurately summarizes the insurance for which the named insured has applied and
on behalf of named insured I agree to the terms and conditions of the insurance as described in the Memorandum of
Insurance. The named insured herein also agrees to be bound to all of the terms and conditions of the Subscription
Agreement.
Subscribed to this day of , 2 ,a.m./p.m. X
Signature (If applicant is a minor, parent or guardian must also sign)
Return This Copy After Signing31-1266 6-11 F1266216 PAGE 5 OF 6
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Make Check Or Money Order Payable To Company Shown Below
INVOICE
Date
Agent's Number
Policy Number
This Invoice Reflects: Loan Number
Effective Date:
New Business Reinstatement Change Of Coverage Added Coverage
Previous Balance Owing$
$ Premium
$
$ Pro Rata Premium Due
To$ Premium For Renewing Entire Present Coverage From
$
$
$
$
Total Charges$
$
Payments$
$ Other Credits
$ Total Credits
$ BALANCE DUE
$ Optional Amount
$ Refund
Please Write Your Policy Number On Check Or Money Order.
25-7220 8-06 KEEP THIS ORIGINAL FOR YOUR RECORDS A7220701 PAGE 1 OF 2
TRUCK INSURANCE EXCHANGE
XAYAMAHAKHAM, PHO
SEE E0002 NOVEMBER 09, 2012
409 S 8TH STREET #103
BOISE ID 83702 75-35-342
60541-78-07
11/07/12
X
1,933.00
50.00 Membership, Policy, Reinstatement, Reissue or Service Fees
1,983.00
1,983.00
- NONE - UPON RECEIPT
THANK YOU FOR PLACING YOUR PERSONAL LINES AND BUSINESS
INSURANCE WITH FARMERS. A DISCOUNT HAS BEEN APPLIED TO
YOUR POLICY. IF YOU PLACE A WORKERS COMPENSATION POLICY
WITH FARMERS, YOU MAY BE ELIGIBLE TO RECEIVE AN
ADDITIONAL DISCOUNT. CONTACT YOUR AGENT TODAY.
000150
State Required Notification:
25-7220 1-02 A7220502 PAGE 2 OF 2
000151
4680 Wilshire Boulevard
Los Angeles, California 90010
Dear Business Owner,
®On behalf of your Agent and Farmers employees, we would like to thank you for making Farmers your
insurer of choice. Farmers has provided protection for the American enterprise system for over 80 years. Our
proven financial stability and record of superior service to our customers are reasons that others in your
situation have chosen Farmers, making us one of the largest groups of insurers of businesses in the United
States.
We have designed the enclosed policy for your type of business. Please review it carefully. Your Agent will
be happy to answer any questions you may have regarding it. Your Agent can also help you with other
business insurance needs including business continuation or key person insurance plus retirement planning
and deferred compensation arrangements. We hope to be able to serve your business insurance needs for
many years to come.
Simon J. Noonan
President of Business Insurance
Farmers Group, Inc.
Vice President
Truck Underwriters Association
PAGE 1 OF 1A707350125-7073 2-12
25-7073ED5 000152
Memorandum Of Commercial Insurance And
Subscription Agreement
Prepared
For:
Presented
By:
DISCLAIMER: THE ABBREVIATED OUTLINES OF COVERAGES USED THROUGHOUT THIS PROPOSAL ARE NOT INTENDED TO EXPRESS ANY LEGAL OPINION AS TO
THE NATURE OF COVERAGE. PLEASE READ YOUR POLICY FOR SPECIFIC DETAILS OF COVERAGES.
F1266201 PAGE 1 OF 631-1266 6-11
XAYAMAHAKHAM, PHO
SEE E0002
409 S 8TH STREET #103
BOISE ID 83702
THERESA VINCENT-LEITERMAN
226 E 5TH ST
MERIDIAN ID 83642
208-899-4160
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Memorandum of Commercial Insurance and Subscription Agreement
This is a Memorandum of Insurance and a Subscription Agreement. Your signature at the end of this
document is required. If our records do not show that you have provided us with a signed copy of this
document, we reserve the right to terminate your coverage. Please keep a copy for your records.
Truck Insurance Exchange
Policy Number:
Rates quoted reflect the rates in effect as of the date of this application and are subject to revision. The
company reserves the right to accept, reject or modify this application after investigation, review of the
application and review of all other underwriting information. The undersigned represents and warrants that
he/she has applied for the insurance coverage(s) as set forth above, pursuant to an application entered into
the insured's computer records, and hereby confirms that he/she supplied information so entered and
warrants and represents that all such information is true and correct.
With your permission, we may use your credit history to run an "insurance score" for the purpose of
underwriting or rating your policy. An insurance score is a number or rating derived from an algorithm,
computer application, model or other process that is based wholly or in part on credit information. We use
an insurance score to predict an individual applicant's or customer's future insurance loss exposure.
Applicable only to states with the privacy act: I have received a copy of the investigation practices and
protection of your privacy form, which advises me of my rights concerning the investigative practices of the
member companies and exchanges of the Farmers Insurance Group of Companies.
The property limits are only estimated values based upon the information provided to us by you and third
parties. You are responsible for determining the appropriate Building and/or Business Personal Property
coverage limits. Please also note that this estimate does not replace or supersede any term or condition of
your policy and does not replace any required current professional appraisals or use of other estimating
methods.
FRAUD WARNING STATEMENTS
All States (other than Colorado, District of Columbia, Florida, Oklahoma, Oregon and New York) - Any
person who knowingly and with intent to defraud any insurance company or other person files an application
for insurance containing any materially false information or conceals, for the purpose of misleading,
information concerning any fact material thereto commits a fraudulent insurance act, which is a crime and
subjects the person to criminal and civil penalties. (In LA, ME, TN, VA and WA, insurance benefits may
also be denied.)
Colorado - It is unlawful to knowingly provide false, incomplete, or misleading facts or information to an
insurance company for the purpose of defrauding or attempting to defraud the company. Penalties may
include imprisonment, fines, denial of insurance, and civil damages. Any insurance company or agent of an
insurance company who knowingly provides false, incomplete, or misleading facts or information to a
policyholder or claimant for the purpose of defrauding or attempting to defraud the policyholder or claimant
with regard to a settlement or award payable from insurance proceeds shall be reported to the Colorado
division of insurance within the department of regulatory agencies.
District of Columbia - WARNING: It is a crime to provide false or misleading information to an insurer for
the purpose of defrauding the insurer or any other person. Penalties include imprisonment and/or fines. In
addition, an insurer may deny insurance benefits if false information materially related to a claim was
provided by the applicant.
Florida - Any person who knowingly and with intent to injure, defraud, or deceive any insurer files a
statement of claim or an application containing any false, incomplete, or misleading information is guilty of
a felony of the third degree.
Oklahoma - WARNING: Any person who knowingly, and with intent to injure, defraud or deceive any
insurer, makes any claim for the proceeds of an insurance policy containing any false, incomplete or
misleading information is guilty of a felony.
Oregon - Any person who knowingly presents a false or fraudulent claim for payment of a loss or benefit or
knowingly presents false information in an application for insurance and any person who intentionally makes
a misrepresentation of a material fact in connection with obtaining or withholding Workers' Compensation
or Occupational Disability coverages, payments or benefits may be guilty of a crime and may be subject to
civil fines and criminal penalties.
F1266203 PAGE 3 OF 631-1266 6-11
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Additional Fee Information
The following additional fees apply on an account, not a per-policy, basis.
In consideration of our agreement to allow you to pay in installments, the following service fee(s) will apply:
For the Monthly Recurring Electronic Funds Transfer (EFT) and fully enrolled in on-line billing
(paperless) option, a service charge of $ per Installment is applied per account.
For the Monthly EFT payment plan, a service charge of $ per installment is applied per
account.
For the 2-Pay payment plan option, a service charge of $ is applied per renewal term.
For all payment plans other than those listed above, a service charge of $ per installment
is applied per account.
If your account is for payment of premium on more than one policy, any change in these fees will not be
effective until the updated service fee information is provided for each of the policies.
In addition, the following fees also apply:
(applied per account)Late Fee: $
(applied per each check, electronic transaction or other
remittance which is not honored by your financial institution
for any reason including but not limited to insufficient funds or
a closed account)
Returned Payment Charge: $
(applied per account; over 30 days but under 6 months)Reinstatement Fee: $
One or more of the fees or charges described above may be deemed a part of premium under applicable state
law.
F1266205 PAGE 4 OF 631-1266 6-11
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Subscription Agreement Notice
Insured Effective Date
Policy Number Agent Number
Truck Insurance Exchange is a reciprocal, or interinsurance exchange, insurance company. This form of insurance company
is owned by its members (also called subscribers), and the members appoint a third party, called the Attorney-in-Fact, to
conduct certain administrative services for the company.
To become a member of the Exchange, please sign the Subscription Agreement printed below. Under the Subscription
Agreement, you will be appointing Truck Underwriters Association to act as the Attorney-in-Fact. The Association has acted
in this capacity since 1935. The Subscription Agreement provides for payment of compensation to the Association for its
becoming and acting as Attorney-in-Fact. This compensation consists of a membership fee and a percentage of premiums on
all policies of insurance or reinsurance issued or effected by the Exchange. These fees are included in your policy payment and
are not an additional fee.
If our records do not show that you have provided us with a signed copy of this document, we reserve the right to terminate
your coverage.
Subscription Agreement
For and in consideration of the benefits to be derived therefrom the subscriber covenants and agrees with Truck Insurance
Exchange and other subscribers thereto through their and each of their attorney-in-fact, Truck Underwriters Association, to
exchange with all other subscribers' policies of insurance or reinsurance containing such terms and conditions therein as may
be specified by said attorney-in-fact and approved by the Board of Governors or its Executive Committee for any loss insured
against, and subscriber hereby designates, constitutes and appoints Truck Underwriters Association to be attorney-in-fact for
subscriber, granting to it power to substitute another in its place, and in subscriber's name, place and stead to do all things
which the subscriber or subscribers might or could do severally or jointly with reference to all policies issued, including
cancellation thereof, collection and receipt of all monies due the Exchange from whatever source and disbursement of all loss
and expense payments, effect reinsurance and all other acts incidental to the management of the Exchange and the business of
interinsurance; subscriber further agrees that there shall be paid to said Association, as compensation for its becoming and
acting as attorney-in-fact, the membership fees and twenty per centum of the Premium Deposit for the insurance provided
and twenty per centum of the premiums required for continuance thereof.
The remaining portion of the Premium Deposit and of additional term payments made by or on behalf of the subscriber shall
be applied to the payment of losses and expenses and to the establishment of reserves and general surplus. Such reserves and
surplus may be invested and reinvested by a Board of Governors duly elected by and from subscribers in accordance with
provisions of policies issued, which Board or its Executive Committee or an agent or agency appointed by written authority
of said Executive Committee shall have full powers to negotiate purchases, sales, trades, exchanges, and transfers of
investments, properties, titles and securities, together with full powers to execute all necessary instruments. The expenses
above referred to shall include all taxes, license fees, attorneys' fees and adjustment expenses and charges, expenses of
members' and governors' meetings, agents' commissions, and such other specified fees, dues and expenses as may be
authorized by the Board of Governors. All other expenses incurred in connection with the conduct of the Exchange and such
of the above expenses as shall from time to time be agreed upon by and between the Association and the Board of Governors
or its Executive Committee shall be borne by the Association.
The principal office of the Exchange and its attorney-in-fact shall be maintained in the City of Los Angeles, County of Los
Angeles, State of California.
This agreement can be signed upon any number of counterparts with the same effect as if the signatures of all subscribers were
upon one and the same instrument, and shall be binding upon the parties thereto, severally and ratably as provided in policies
issued. Wherever the word "subscriber" is used the same shall mean members of the Exchange, the subscriber hereto, and all
other subscribers to this or any other like agreement. Any policy issued hereon shall be non-assessable.
On behalf of the named insured herein I have read the above Memorandum of Insurance and Subscription Agreement. I
agree that the Memorandum of Insurance accurately summarizes the insurance for which the named insured has applied and
on behalf of named insured I agree to the terms and conditions of the insurance as described in the Memorandum of
Insurance. The named insured herein also agrees to be bound to all of the terms and conditions of the Subscription
Agreement.
Subscribed to this day of , 2 ,a.m./p.m. X
Signature (If applicant is a minor, parent or guardian must also sign)
F1266206 PAGE 5 OF 6Please Keep A Copy For Your Records31-1266 6-11
11/07/12XAYAMAHAKHAM, PHO
60541-78-07 75-35-342
000157
THIS PAGE LEFT
INTENTIONALLY BLANK
F1266207 PAGE 6 OF 631-1266 6-11
000158
Big Discounts on Business Services!
Introducing the Farmers Value Program
Welcome to the Farmers Value Program! Here we have assembled a group
of world-class service providers to help small business owners save money
and effectively run their business. Visit often to enjoy special money-saving
offers on a variety of products and services.
Step 1
Visit www.Farmers.com
Step 2
Click on the business section
Step 3
On the bottom right corner, click on the Farmers Value Program
Or
Type directly into your browser the following:
http://www.farmersbusinessinsurance.com/farmers-value-program.html
31-6121 6-11 F6121101 PAGE 1 OF 1
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FARMERS INSURANCE GROUP OF COMPANIES
INVESTIGATIVE PRACTICES AND PROTECTION OF YOUR PRIVACY
THIS NOTICE APPLIES ONLY TO INSURANCE TRANSACTIONS INVOLVING INSURANCE PRIMARILY FOR COMMERCIAL NEEDS.
Dear Valued Customer:
As part of our service to you as a policyholder, we want you to understand the investigative practices that may be used to verify pertinent
policy information. We want to assure you that we are as concerned as you are about your privacy and we make every effort to protect it.
COLLECTION OF INFORMATION
Most of the personal information we collect comes directly from you at the time you apply for insurance. In most cases, this is all the
information we need. Sometimes, however, we may need further information or may need to verify information you've given us. In these
instances, we may employ the common insurance industry practice of asking an outside source, called a "consumer reporting agency" or
"insurance support organization", to contact you or someone in your business either by phone or in person. As the Named Insured, you
have the right to request that you be contacted for a personal interview. If you choose this option, we will make every effort to comply
with your request.
TYPES OF INFORMATION
The information that is collected is used to help us decide if you qualify for the insurance you have applied for. Information such as the
use of your vehicle(s), drivers, prior accidents and driving violations, previous insurance experience, etc., may be requested with regard to
your vehicles. Information such as construction type, roof construction, square footage, heating, other physical characteristics,
housekeeping habits, previous insurance experience, etc., may be requested with regard to policies covering your building and business
personal property. Information such as estimated annual payroll, gross receipts, specific types of operations conducted by your business,
products produced or sold, etc., may be requested with regard to policies covering your commercial liability exposures. This information is
kept in a confidential policy file that only members of our organization have access to. We refer to this information for the purpose of
issuing and servicing your policy and for settling claims.
WHAT WE DO WITH INFORMATION ABOUT YOU
With few exceptions, we do not release any of the information that we've collected about you to anyone else without your consent. The
exceptions occur when the disclosure is necessary for us to conduct our business, thus we may share information about you without your
prior consent. We want to assure you the only persons that information might be released to would be persons involved with insurance,
such as:
1. Your Agent, who may need the information to service your policy.
2. Another insurance company, if you submit an application for insurance to them.
3. Persons who need this information to perform normal business functions for us, such as lawyers, insurance support organizations,
adjusters, appraisers or investigators.
4. Persons conducting scientific research on our behalf. (Any information involving you will not be individually identifiable).
5. A medical professional to inform you of a medical condition of which you may not be aware.
6. To law enforcement on other governmental authority pursuant to law.
7. Our affiliated companies.
Information obtained from a report prepared by an insurance-support organization may be retained by that organization and disclosed to
other persons who use these reports, but only to the extent permitted by Federal and State Fair Credit Reporting Acts.
ACCESS TO AND CORRECTION OF PERSONAL INFORMATION
You have the right to know the contents of any recorded personal information that our file may contain about you. You also have the right
to receive a copy of this information and to request that we correct, amend or delete any of the information that you feel is in error.
These rights do not extend to information collected in connection with or reasonable anticipation of a claim or civil or criminal
proceeding, or to specific items of privileged information when an applicant or policyholder is suspected of fraud, material
misrepresentation or material nondisclosure. If you would like more information about how to review and correct recorded personal
information, please write to us and we will be glad to provide you with a description of the necessary procedures. If, after reading this
you have any further questions, please feel free to contact us or your Agent.
FARMERS INSURANCE GROUP OF COMPANIES
25-2614 6-00 A2614101 Page 1 of 1
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Important Policyholder Notice
Regarding Employment Practices Liability Coverage
Dear Policyholder,
Your recent purchase of a Business Owner Policy includes coverage for Employment Practices Liability
which is important protection for your business.
What is Employment Practices Liability (EPL) coverage?
Employment Practices Liability provides defense and indemnity protection against covered liability claims
arising from the employer/employee relationship. The policy acts to shield employers when a claim is made
by an employee, a former employee, or an applicant for employment in which damages are alleged or where
specific charges of discrimination, harassment, or inappropriate employment conduct are brought.
What additional benefits are provided?
Free risk management services are available which provide sample employment forms, employment policy
statements, free telephone-based direct access to a team of experts who are available to provide specific risk
management advice in response to your employment practices-related concerns, and much more to assist you
to put the most effective loss control processes in place to help avoid EPL claims.
You may access this information at www.farmerskey.com. To register your organization on
www.farmerskey.com, please follow these simple instructions:
Select a Site Administrator
The Site Administrator is the person in your organization who will oversee FarmersKey.com. The Site
Administrator can add other users and decide how to use the management training offered on the site free of
charge. The Site Administrator is often a person who works with personnel or personnel legal matters. He or
she may add other Site Administrators later, if needed.
Register the Site Administrator
1. Go to www.farmerskey.com.
Click the blue Register Here button .2.
Enter the passcode: farmers80.3.
4. Fill in the registration information and click Submit.
5. At the end of registration, your organization is registered and you are registered as Site Administrator.
If you have any questions about how to use the site, please use the Contact Us link at the top of the screen.
A6482101 Page 1 of 125-6482 8-08
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Common Policy
Declarations
Members Of The Farmers Insurance Group Of Companies
Home Office: 4680 Wilshire Blvd., Los Angeles, California 90010
1.
.Named
. Acct. No. Prod. CountInsured
.Mailing
.Address
. Agent No. Policy Number
The named insured is an individual unless otherwise stated:
Corporation Joint Venture Organization (Any other)Partnership
Type of Business
2. Policy Period from (not prior to time applied for) to 12:01 a.m. Standard Time
If this policy replaces other coverage that ends at noon standard time of the same day this policy begins, this policy will
not take effect until the other coverage ends. This policy will continue for successive policy periods as follows: If we elect
to continue this insurance, we will renew this policy if you pay the required renewal premium for each successive policy
period subject to our premiums, rules and forms then in effect.
This Policy Consists Of The Following Coverage Parts Listed Below And For Which A Premium Is Indicated. This
Premium May Be Subject To Change.
Premium After Applicable Discount and Modification
*see Additional Fee Information belowTotal See Invoice Attached
C5990401 Page 1 of 256-5990 4TH EDITION 4-11
565990-ED4
TRUCK INSURANCE EXCHANGE
(A RECIPROCAL COMPANY)
RESTAURANTS -PREMIER
XAYAMAHAKHAM, PHO
SEE E0002
409 S 8TH STREET #103 75-35-342 60541-78-07
BOISE ID 83702
RESTAURANT
11/07/12 11/07/13
BUSINESSOWNERS POLICY $1,933.00
EMPLOYMENT PRACTICES INSURANCE COVERAGE INCLUDED
CERTIFIED ACTS OF TERRORISM - SEE DISCLOSURE ENDORSEMENT INCLUDED
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Forms applicable to all Coverage Parts:
ByCountersigned
(Date) (Authorized Representative)
Agent:
Agent Phone:
Additional Fee Information
The following additional fees apply on an account, not a per-policy, basis.
In consideration of our agreement to allow you to pay in installments, the following service fee(s) will apply:
For the Monthly Recurring Electronic Funds Transfer (EFT) and fully enrolled in on-line billing
(paperless) option, a service charge of $ per Installment is applied per account.
For the Monthly EFT payment plan, a service charge of $ per installment is applied per
account.
For the 2-Pay payment plan option, a service charge of $ is applied per renewal term.
For all payment plans other than those listed above, a service charge of $ per installment
is applied per account.
If your account is for payment of premium on more than one policy, any change in these fees will not be effective until
the updated service fee information is provided for each of the policies.
In addition, the following fees also apply:
(applied per account)Late Fee: $
(applied per each check, electronic transaction or other
remittance which is not honored by your financial institution
for any reason including but not limited to insufficient funds or
a closed account)
Returned Payment Charge $
(applied per account; over 30 days but under 6 months)Reinstatement Fee: $
One or more of the fees or charges described above may be deemed a part of premium under applicable state law.
C5990402 Page 2 of 256-5990 4TH EDITION 4-11
56-5990-ED4
E0002-ED1 IL00030498 56-5166ED5 IL00171198
THERESA VINCENT-LEITERMAN
208-899-4160
0.00
2.00
7.00
5.00
10.00
20.00
25.00
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FARMERS INSURANCE GROUP OF COMPANIES
Dear Valued Customer:
THIS POLICY DOES NOT PROVIDE WORKERS' COMPENSATION COVERAGE FOR JOB RELATED INJURIES TO YOUR EMPLOYEES.
State law may require such coverage. Be sure you are in compliance with the state law.
FARMERS INSURANCE GROUP OF COMPANIES
A2110101 PAGE 1 OF 125-2110 3-98
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Attach to your policy with the same policy number shown on this endorsement.
ENDORSEMENT
Effective
Date
Policy Number
of the Company designated
in the Declarations
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise subject
to all other terms of the policy.
COUNTERSIGNED
(Date)
91-0002 (E 0002) 1ST EDITION 3-88 PRINTED IN U.S.A.
11/07/12 60541-78-07
NAMED INSURED(S)
XAYAMAHAKHAM PHO
SAKPRASEUTH OUTHINH
GONE ROGUE
000165
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
S7502
1st Edition
IDAHO - CONDITIONAL EXCLUSION OF TERRORISM
(RELATING TO DISPOSITION OF FEDERAL TERRORISM RISK INSURANCE ACT);
COVERAGE FOR CERTAIN FIRE LOSSES
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS COVERAGE FORM
APARTMENT OWNERS COVERAGE FORM
CONDOMINIUM COVERAGE FORM
A. The applicable Property and Liability Coverage Forms are amended as follows:
1. Applicability Of The Provisions Of This Endorsement
a. The provisions of this endorsement become applicable commencing on the date when any one or
more of the following first occurs. But if your policy (meaning the policy period in which this
endorsement applies) begins after such date, then the provisions of this endorsement become
applicable on the date your policy begins.
The Federal Terrorism Risk Insurance Program ("Program"), established by the Terrorism Risk
Insurance Act, has terminated with respect to the type of insurance provided under this Coverage
Form; or
(1)
A renewal, extension or replacement of the Program has become effective without a requirement
to make terrorism coverage available to you and with revisions that:
(2)
(a) Increase our statutory percentage deductible under the Program for terrorism losses. (That
deductible determines the amount of all certified terrorism losses we must pay in a calendar
year, before the federal government shares in subsequent payment of certified terrorism
losses.); or
Decrease the federal government's statutory percentage share in potential terrorism losses
above such deductible; or
(b)
Redefine terrorism or make insurance coverage for terrorism subject to provisions or
requirements that differ from those that apply to other types of events or occurrences under
this policy.
(c)
b. If the provisions of this endorsement become applicable, such provisions:
Supersede any terrorism endorsement already endorsed to this policy that addresses "certified
acts of terrorism" and/or "other acts of terrorism", but only with respect to loss or injury or
damage from an incident(s) of terrorism (however defined) that occurs on or after the date when
the provisions of this endorsement become applicable; and
(1)
Remain applicable unless we notify you of changes in these provisions, in response to federal law.(2)
c. If the provisions of this endorsement do NOT become applicable, any terrorism endorsement
already endorsed to this policy, that addresses "certified acts of terrorism" and/or "other acts of
terrorism", will continue in effect unless we notify you of changes to that endorsement in response
to federal law.
2. The following definition is added and applies under this endorsement wherever the term terrorism is
enclosed in quotation marks.
"Terrorism" means activities against persons, organizations or property of any nature:
a. That involve the following or preparation for the following:
Use or threat of force or violence; or(1)
Commission or threat of a dangerous act; or(2)
90-7502 1ST EDITION 8-07 S7502101 PAGE 1 OF 4Includes Copyright material, ISO Properties, Inc., with its permission.
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Commission or threat of an act that interferes with or disrupts an electronic, communication,
information, ormechanical system; and
(3)
b.Whenoneor both of the following applies:
The effect is to intimidate or coerce a government or the civilian population or any segment thereof,
or to disrupt any segment of the economy; or
(1)
It appears that the intent is to intimidate or coerce a government, or to further political, ideological,
religious, social or economic objectives or to express (or express opposition to) a philosophy or
ideology.
(2)
B. The applicable Property Coverage Form or Section I - Property of Businessowners Coverage Form BP 00 03
is amended as follows:
1. The following exclusion is added:
EXCLUSIONOFTERRORISM
We will not pay for loss or damage caused directly or indirectly by "terrorism", including action in
hindering or defending against an actual or expected incident of "terrorism". Such loss or damage is
excluded regardless of any other cause or event that contributes concurrently or in any sequence to the loss.
But this exclusion applies only when one or more of the following are attributed to an incident of
"terrorism":
a. The "terrorism" is carried out by means of the dispersal or application of radioactive material, or through
the use of a nuclear weapon or device that involves or produces a nuclear reaction, nuclear radiation or
radioactive contamination; or
b. Radioactive material is released, and it appears that one purpose of the "terrorism" was to release such
material; or
c. The "terrorism" is carried out by means of the dispersal or application of pathogenic or poisonous
biological or chemicalmaterials; or
d. Pathogenic or poisonous biological or chemical materials are released, and it appears that one purpose of
the "terrorism"was to release suchmaterials; or
e. The total of insured damage to all types of property in the United States, its territories and possessions,
Puerto Rico and Canada exceeds $25,000,000. In determining whether the $25,000,000 threshold is
exceeded, we will include all insured damage sustained by property of all persons and entities affected by
the "terrorism" and business interruption losses sustained by owners or occupants of the damaged
property. For the purpose of this provision, insured damage means damage that is covered by any
insurance plus damage that would be covered by any insurance but for the application of any terrorism
exclusions. Multiple incidents of "terrorism" which occur within a 72-hour period and appear to be
carried out in concert or to have a related purpose or common leadership will be deemed to be one
incident, for the purpose of determiningwhether the threshold is exceeded.
With respect to this Item 1.e., the immediately preceding paragraph describes the threshold used to
measure the magnitude of an incident of "terrorism" and the circumstances in which the threshold will
apply, for the purpose of determining whether this exclusion will apply to that incident. When the
exclusion applies to an incident of "terrorism", there is no coverage under thisCoverage Form.
2. ExceptionCoveringCertainFireLosses
a. The following exception to the Exclusion Of Terrorism applies to acts of "terrorism" other than acts
described in 2.b.
If "terrorism" results in fire, we will pay for the loss or damage caused by that fire, subject to all
applicable policy provisions including the Limit of Insurance on the affected property. Such coverage for
fire applies only to direct loss or damage by fire to Covered Property. Therefore, for example, the
coverage does not apply to insurance provided under Business Income and/or Extra Expense Additional
Coverages.
Includes Copyright material, ISO Properties, Inc., with its permission. S7502102 PAGE 2 OF 490-7502 1ST EDITION 8-07
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b.The fire coverage set forth in Paragraph 2.a. does not apply to a violent act or an act that is dangerous to
human life, property or infrastructure, when such acts are committed by an individual or individuals
acting on behalf of any foreign person or foreign interest, as part of an effort to coerce the civilian
population of the United States or to influence the policy or affect the conduct of the United States
government by coercion.
3. ApplicationOfOtherExclusions
a. When the Exclusion Of Terrorism applies in accordance with the terms of Paragraph 1.a. or 1.b., such
exclusion applieswithout regard to theNuclearHazardExclusion in thisCoverage Form.
b.The terms and limitations of any terrorism exclusion, or the inapplicability or omission of a terrorism
exclusion, do not serve to create coverage for any loss or damage which would otherwise be excluded
under this Coverage Form as losses excluded by the Nuclear Hazard Exclusion or the War And Military
ActionExclusion.
C. The applicable Liability Coverage Form or Section II - Liability of Businessowners Coverage Form BP 00 03
is amended as follows:
1. The following definition is added and applies under this endorsement wherever the phrase any injury or
damage, is enclosed inquotationmarks:
"Any injury or damage" means any injury or damage covered under this Coverage Form or any applicable
endorsement, and includes but is not limited to "bodily injury", "property damage" or "personal and
advertising injury", asmaybedefinedunder thisCoverage Formor any applicable endorsement.
2. The following exclusion is added:
EXCLUSIONOFTERRORISM
We will not pay for "any injury or damage" caused directly or indirectly by "terrorism", including action in
hindering or defending against an actual or expected incident of "terrorism". "Any injury or damage" is
excluded regardless of any other cause or event that contributes concurrently or in any sequence to such
injury or damage. But this exclusion applies only when one or more of the following are attributed to
an incident of "terrorism":
a. The "terrorism" is carried out by means of the dispersal or application of radioactive material, or through
the use of a nuclear weapon or device that involves or produces a nuclear reaction, nuclear radiation or
radioactive contamination; or
b. Radioactive material is released, and it appears that one purpose of the "terrorism" was to release such
material; or
c. The "terrorism" is carried out by means of the dispersal or application of pathogenic or poisonous
biological or chemicalmaterials; or
d. Pathogenic or poisonous biological or chemical materials are released, and it appears that one purpose of
the "terrorism"was to release suchmaterials; or
e. The total of insured damage to all types of property exceeds $25,000,000. In determining whether the
$25,000,000 threshold is exceeded, we will include all insured damage sustained by property of all
persons and entities affected by the "terrorism" and business interruption losses sustained by owners or
occupants of the damaged property. For the purpose of this provision, insured damage means damage
that is covered by any insurance plus damage that would be covered by any insurance but for the
application of any terrorismexclusions; or
f. Fifty or more persons sustain death or serious physical injury. For the purposes of this provision, serious
physical injurymeans:
Physical injury that involves a substantial risk of death; or(1)
(2) Protracted andobvious physical disfigurement; or
Protracted loss of or impairment of the functionof a bodilymember or organ.(3)
Includes Copyright material, ISO Properties, Inc., with its permission.90-7502 1ST EDITION 8-07 S7502103 PAGE 3 OF 4
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Multiple incidents of "terrorism" which occur within a 72-hour period and appear to be carried out in
concert or to have a related purpose or common leadership will be deemed to be one incident, for the
purpose of determiningwhether the thresholds inParagraph 2.e. or 2.f. are exceeded.
With respect to this exclusion, Paragraphs 2.e. and 2.f. describe the threshold used to measure the
magnitude of an incident of "terrorism" and the circumstances in which the threshold will apply, for the
purpose of determining whether this exclusion will apply to that incident. When the exclusion applies to
an incident of "terrorism", there is no coverage under thisCoverage Form.
In the event of any incident of "terrorism" that is not subject to this exclusion, coverage does not apply to
"any injury or damage" that is otherwise excludedunder thisCoverage Form.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
S7502104 PAGE 4 OF 4Includes Copyright material, ISO Properties, Inc., with its permission.90-7502 1ST EDITION 8-07
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THIS ENDORSEMENT IS ATTACHED TO AND MADE PART OF YOUR POLICY IN RESPONSE TO THE DISCLOSURE REQUIREMENTS OF THE
TERRORISM RISK INSURANCE ACT. THIS ENDORSEMENT DOES NOT GRANT ANY COVERAGE OR CHANGE THE TERMS AND
CONDITIONS OF ANY COVERAGE UNDER THE POLICY.
J6300
2nd Edition
DISCLOSURE PURSUANT TO TERRORISM RISK INSURANCE ACT
SCHEDULE
Terrorism Premium (Certified Acts) $
Additional information, if any, concerning the terrorism premium:
Information required to complete this Schedule, if not shown above, will be shown in the Declarations.
Disclosure Of PremiumA.
In accordance with the federal Terrorism Risk Insurance Act, we are required to provide you with a notice
disclosing the portion of your premium, if any, attributable to coverage for terrorist acts certified under the
Terrorism Risk Insurance Act. The portion of your premium attributable to such coverage is shown in the
Schedule of this endorsement or in the policy Declarations.
Disclosure Of Federal Participation In Payment Of Terrorism LossesB.
The United States Government, Department of the Treasury, will pay a share of terrorism losses insured
under the federal program. The federal share equals 85% of that portion of the amount of such insured losses
that exceeds the applicable insurer retention. However, if aggregate insured losses attributable to terrorist acts
certified under the Terrorism Risk Insurance Act exceed $100 billion in a Program Year (January 1 through
December 31), the Treasury shall not make any payment for any portion of the amount of such losses that
exceeds $100 billion.
Cap On Insurer Participation In Payment Of Terrorism LossesC.
If aggregate insured losses attributable to terrorist acts certified under the Terrorism Risk Insurance Act
exceed $100 billion in a Program Year (January 1 through December 31) and we have met our insurer
deductible under the Terrorism Risk Insurance Act, we shall not be liable for the payment of any portion of
the amount of such losses that exceeds $100 billion, and in such case insured losses up to that amount are
subject to pro rata allocation in accordance with procedures established by the Secretary of the Treasury.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
Copyright ISO Properties, Inc., with its permission.93-6300 2ND EDITION 1-08 J6300201 PAGE 1 OF 1
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Members Of The Farmers Insurance Group Of Companies
Home Office: 4680 Wilshire Blvd., Los Angeles, California 90010
Policy Declarations
1.
.Named
Acct. No.. Prod. CountInsured
.Mailing
.Address
. Agent No. Policy Number
The named insured is an individual unless otherwise stated:
Partnership Corporation Joint Venture Organization (Any other)
Type of Business
2. Policy Period from ( not prior to time applied for) to 12:01 a.m. Standard Time
If this policy replaces other coverage that ends at noon standard time of the same day this policy begins, this policy will
not take effect until the other coverage ends. This policy will continue for successive policy periods as follows: If we elect
to continue this insurance, we will renew this policy if you pay the required renewal premium for each successive policy
period subject to our premiums, rules and forms then in effect.
3. Insured location same as mailing address unless otherwise stated:
4. We provide insurance only for those coverages described below and for which a specific limit of insurance is shown.
Property
Coverages And Limits Of Insurance
Additional Coverages
All PremisesCoverage
56-5991 8-11 C5991501 PAGE 1 OF 3
565991-ED5
TRUCK INSURANCE EXCHANGE
RESTAURANTS -PREMIER
XAYAMAHAKHAM, PHO
SEE E0002
409 S 8TH STREET #103
60541-78-0775-35-342
BOISE ID 83702
RESTAURANT
11/07/12 11/07/13
COVERAGES PREM NO. 001 001
BUSINESS PERSONAL PROPERTY $50,000
PROPERTY DEDUCTIBLE $1,000
ACCOUNTS RECEIVABLE $25,000
VALUABLE PAPERS $25,000
OUTDOOR SIGNS $10,000
BACKUP OF SEWER AND DRAIN $5,000
CONTAMINATION SHUTDOWN $10,000
OFF PREMISES PERSONAL PROPERTY $10,000
MONEY AND SECURITIES $5,000
CRIME DEDUCTIBLE $500
OUTDOOR TREES, SHRUBS, PLANTS $5,000
WINDSTORM OR HAIL % DEDUCTIBLE N/A
Business Income (All Listed Premises) 18 months-Actual Loss Sustained
000171
Coverage Extensions - Optional Higher Limits of Insurance Per Occurrence
Coverage All Premises
Optional Coverages: We provide insurance for those Optional Coverages described below.
All PremisesCoverage
Liability And Medical Payments - Except for Fire Legal Liability, each paid claim for the following coverage reduces the
amount of insurance we provide during the applicable annual period. Please refer to Paragraph D.4. of the Liability Coverage
Form.
Coverage Limits Of Insurance
Mortgage Holders:
Mortgage Holder Name, AddressPremises No.
ByCountersigned
(Authorized Representative)(Date)
56-5991 8-11 C5991502 PAGE 2 OF 3
EMPLOYEE DISHONESTY $10,000 $500 DEDUCTIBLE
LIABILITY $1,000,000 PER OCC/ $2,000,000 GEN AGG
MEDICAL EXPENSES $5,000 PER PERSON
TENANTS LIABILITY $250,000 PER OCCURRENCE
LIQUOR LIABILITY $1,000,000 PER OCC/ $2,000,000 GEN AGG
000172
Policy Number: Effective Date:
Policy Forms and Endorsements attached at inception:
Number Title
Countersigned By
(Authorized Representative)(Date)
56-5991 8-11 C5991503 PAGE 3 OF 3
60541-78-07 11/07/12
E3443-ED4 RESTAURANT PREMIER PACKAGE END
BP00021299 BUSINESSOWNERS SPECIAL PROP COVG FORM
BP00060197 BUSINESSOWNERS LIAB COVG FORM
BP00090197 BUSINESSOWNERS COMMON POLICY CONDITIONS
BP04150197 SPOILAGE COVERAGE
BP04170196 EMPLOYMENT-RELATED PRACTICES EXCL
BP04340197 BUSINESSOWNERS-COMPUTER COVG FORM
BP04390196 ABUSE OR MOLESTATION EXCL
BP04550197 BUSINESS LIAB COVG-TENANTS LIAB
IL00210498 NUCLEAR ENERGY LIABILITY EXCL
E6036-ED4 LEAD POISONING & CONTAMINATION EXCL
J6353-ED1 CHANGE TO LIMITS OF INSURANCE
25-2110 WORK COMP EXCLUSION
25-2614 INVESTIGATIVE PRACTICES
E6306-ED1 END AMENDING DEDUCTIBLES
J6351-ED1 LIMITED TERRORISM EXCLUSION
E4009-ED4 MOLD & MICROORGANISM EXCLUSION
BP05140103 WAR LIABILITY EXCLUSION
E0051-ED2 ASBESTOS & SILICA EXCLUSION
E2028-ED2 OTHER TYPES OF LOSS ENDORSEMENT
S7502-ED1 CONDITIONAL EXCLUSION OF TERRORISM
J6300-ED2 DISCL OF PREM-CERT ACTS OF TERROR
S7500-ED3 IDAHO CHGS-CANC & NONRENEWAL
E3027-ED1 NO COVG-CERTAIN COMPUTER RELATED LOSSES
J6316-ED1 EXCL OF LOSS DUE TO VIRUS OR BACT
J6345-ED1 EXCL-VIOLATION OF STATUTES
E6289-ED1 BUSINESS INCOME & EXTRA EXPENSE-18 MOS
E2042-ED2 MULTIPLE DAMAGES EXCL
J6740-ED1 TWO OR MORE COVERAGE FORMS
J6828-ED1 LTD COVG FOR FUNGI, WET/DRY ROT
J6839-ED1 AMENDMENT AGG LIMIT OF INS
BP04300196 PROTECTIVE SAFEGUARDS
E3419-ED3 FOOD CONTAMINATION SHUTDOWN
E3416-ED3 BACKUP OF SEWER OR DRAINS
E8162-ED4 EQUIPMENT BREAKDOWN COVG END
E3312-ED2 LIQUOR LIABILITY
BP04570197 UTILITY SERVICES-TIME ELEMENT
E3031-ED1 AMEND-UTILITY SERVICES-TIME ELEMENT
E3415-ED2 OUTDOOR FENCES AND WALLS
S7503-ED1 IDAHO AMENDATORY ENDORSEMENT
562377-ED1 EPLI DEC
J6577-ED1 EPLI - STANDARD
J6847-ED1 LIMITATION OF EPLI COVG
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DECLARATIONS
EMPLOYMENT PRACTICES INSURANCE COVERAGE - STANDARD
THIS IS A CLAIMS MADE AND REPORTED POLICY. SUBJECT TO ITS TERMS, THIS POLICY
APPLIES ONLY TO ANY CLAIM FIRST MADE AGAINST THE INSUREDS DURING THE POLICY
PERIOD OR THE EXTENDED REPORTING PERIOD, IF APPLICABLE, PROVIDED SUCH CLAIM
IS REPORTED IN WRITING TO THE INSURER AS SOON AS PRACTICABLE. WITHOUT
NEGATING THE FOREGOING REQUIREMENTS, SUCH NOTICE OF CLAIM MUST ALSO BE
REPORTED NO LATER THAN 30 DAYS AFTER THE END OF THE POLICY PERIOD OR, IF
APPLICABLE, THE EXTENDED REPORTING PERIOD. AMOUNTS INCURRED AS DEFENSE
COSTS SHALL REDUCE AND MAY EXHAUST THE LIMIT OF LIABILITY AND ARE SUBJECT TO
THE RETENTIONS. THE INSURER SHALL NOT BE LIABLE FOR ANY DEFENSE COSTS OR FOR
ANY JUDGMENT OR SETTLEMENT AFTER THE LIMIT OF LIABILITY HAS BEEN EXHAUSTED.
PLEASE READ THIS POLICY CAREFULLY AND DISCUSS THE COVERAGE WITH YOUR
INSURANCE AGENT.
Policy Number:
1. Named Insured:
Individual Partnership Corporation Joint Venture Other
TPolicy Period: to2. at 12:01 a.m.
(Standard Time at Your address shown below)
3. Address:
Limit Of Liability (Includes Cost Of Defense):4.
(a) Each Insured Event Limit
(b) Aggregate Limit of Liability
Self Insured Retention (Includes Cost Of Defense):5.
Any One Insured Event
Prior Knowledge Date:6.
Retroactive Date:7.
Premium:8.
Authorized Representatives:9.
Kissel Pesce Hirsch & Wilmer LLP
Tarrytown, NY 10591
In the event of a claim please notify Farmers claims department at:1-800-HelpPoint (435-7764)
Endorsements At Inception:10.
Refer to Policy Declaration, Policy forms and Endorsements section
for applicable Employment Practice Liability Insurance Coverage Forms.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
S7503
IDAHO
1st Edition
IDAHO AMENDATORY ENDORSEMENT
This endorsement modifies insurance provided under the following:
EMPLOYMENT PRACTICES LIABILITY INSURANCE POLICY - STANDARD
EMPLOYMENT PRACTICES LIABILITY INSURANCE POLICY - PREFERRED
1. The second sentence of Clause VIII. CONDITIONS F. Cancellation is deleted and replaced with the following:
If this policy has been in effect sixty (60) days or less and is not a renewal policy, we may cancel this policy for
any reason by mailing or delivering written notice of cancellation to the Named Insured at the address shown in
the Declarations at least thirty (30) days before the effective date of cancellation.
If this policy has been in effect more than sixty (60) days or is a renewal policy, we may cancel this policy for
any of the following reasons:
1. nonpayment of a premium;
2. fraud or material misrepresentation made by or with the knowledge of the Named Insured in obtaining this
policy, continuing this policy, or in presenting a claim under this policy;
activities or omissions on the part of the Named Insured which increase any hazard insured against,
including a failure to comply with loss control recommendations;
3.
change in the risk which materially increases the risk of loss after insurance coverage has been issued or
renewed including, but not limited to, an increase in exposure to regulation, legislation or court decision;
4.
loss or decrease of the insurer's reinsurance covering all or part of the risk or exposure by the policy;5.
6. determination by the director that the continuation of the policy would jeopardize our solvency or would
place us in violation of the insurance laws of this state or any other state; or
violation or breach by an Insured of any policy terms or conditions other than nonpayment of premium.7.
If we cancel this policy for the reason set forth in 1. above, we will mail or deliver written notice of
cancellation to the Named Insured at the address shown in the Declarations at least ten (10) days prior to the
effective date of the cancellation. If we cancel the policy for any of the reasons set forth in 2., 3., 4., 5., 6., or 7.
above, we will mail or deliver written notice of cancellation to the Named Insured at the address shown in the
Declarations at least thirty (30) days before the effective date of cancellation. The Named Insured may request
the reasons for cancellation if:
1. the request is made in writing, and
2. the Named Insured agrees in writing to hold us harmless from liability for any communication giving notice
of or specifying the reasons for the cancellation or for any statement made in connection with an attempt
to discover or verify the existence of conditions which would be a reason for the cancellation.
2. Paragraph 1. of Clause VIII. CONDITIONS G. Representations is deleted and replaced with the following:
all statements in the Application and any attachments as well as all other information provided to us are true
and complete;
1.
3. Paragraph 4. of Clause VIII. CONDITIONS G. Representations is deleted and replaced with the following:
4. in the event that any statement or representation in the Application is untrue, this policy in its entirety shall
be void at inception and of no effect whatsoever if:
(a) the statement or representation is fraudulent;
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(b) the statement or representation is material either to the acceptance of the risk, or to the hazard assumed
by us; or
(c) we in good faith would either not have issued the policy, or would not have issued a policy in as large
an amount, or would not have provided coverage with respect to the hazard resulting in the loss, if the
true facts had been made known to us as required either by the Application or otherwise.
4. The first paragraph of Clause VIII. CONDITIONS H. When We Do Not Renew is amended to add the following:
Notice of non-renewal shall not be required if we, or a company within our insurance group, have offered a
renewal policy, or if the Named Insured has obtained replacement coverage or has agreed in writing to obtain
replacement coverage.
5. Clause VIII. CONDITIONS L. Increases in Premium or Changes in Coverage is added and shall read as follows:
L. Increases in Premium or Changes in Coverage
1. If the total premium for this policy increases greater than ten percent (10%) as a result of a comparable
increase in premium rates, changes the deductibles, reductions in limits, or reductions in coverages, we
will mail or deliver written notice to the Named Insured at the address shown in the Declarations at least
thirty (30) days prior to the expiration date of the policy.
Proof of mailing shall be sufficient proof of notice.2.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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J6577
1st Edition
EMPLOYMENT PRACTICES LIABILITY INSURANCE - STANDARD
THIS IS A CLAIMS MADE AND REPORTED POLICY. AMOUNTS INCURRED AS DEFENSE COST SHALL REDUCE AND MAY
EXHAUST THE LIMIT OF LIABILITY AND ARE SUBJECT TO THE RETENTIONS. THE INSURER SHALL NOT BE LIABLE FOR
ANY DEFENSE COST OR FOR ANY JUDGEMENT OR SETTLEMENT AFTER THE LIMIT OF LIABILITY HAS BEEN EXHAUSTED.
The consideration for our issuing this policy is the payment of Premium; in issuing the policy, we have relied
upon all statements made to us in the Application and any attachments and all other information provided to us.
Throughout this policy the words "you" and "your" refer to the Named Insured shown in the Declarations.
Under this policy the words "we", "us" and "our" refer to the Underwriters providing this insurance.
The word "Insured" means any person or organization qualifying as such under WHO IS INSURED.
READ THIS POLICY CAREFULLY TO DETERMINE THE EXTENT OF COVERAGE. IMPORTANT: THIS IS A CLAIMS FIRST
MADE AND REPORTED POLICY WHICH INCLUDES COSTS OF DEFENSE WITHIN THE LIMIT OF LIABILITY.
I. COVERAGE: WHAT IS COVERED
We will pay Loss amounts that an Insured is legally obligated to pay on account of a Claim because of an
Insured Event to which this policy applies. However, the amount we will pay is limited as described in the
LIMIT OF LIABILITY and SELF INSURED RETENTION sections of this policy.
A.
This policy applies only if:B.
(1) A Claim is first made against an Insured in accordance with WHEN COVERAGE IS PROVIDED ;
(2) The Claim is reported in accordance with WHEN COVERAGE IS PROVIDED and CONDITIONS section
VIII.A. Duties in the event of a Claim ;
(3) A Claim is first made against an Insured in accordance with WHERE COVERAGE IS PROVIDED ; and
(4) A Claim is first made against an Insured based upon an Insured Event that first occurred after the
Retroactive Date set forth in the Declarations.
Defense. We have the right and duty to defend any Claim for an Insured Event made or brought against any
Insured to which this policy applies. We have the right to choose counsel to defend a Claim that we are
covering. We have no duty to provide other services or take other actions. Our duty to defend any Claim
ends when the LIMIT OF LIABILITY that applies has been exhausted, and in such event, the Named Insured
shall, upon notice from us, promptly take over control of the defense.
C.
We have the right to investigate and to settle any Claim for an Insured Event in the manner and to the extent
that we believe is proper, contingent upon the consent of the Named Insured as defined in this policy. This
includes the right to agree to post a notice of compliance, provided such notice does not contain an
admission of liability.
You may take over control of any outstanding Claim previously reported to us only if we both agree that you
should, if required under law or if a court orders you to do so.
If your LIMIT OF LIABILITY is exhausted, we will notify you of all outstanding Claims so that you can take over
control of their defense. We will help to transfer control to you.
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During the transfer of control. We agree to take whatever steps are necessary to continued the defense of any
outstanding Claim and avoid a default judgment during the transfer of control to you. If we do so, you agree
to pay reasonable expenses thatwe incur for taking such steps after the LIMIT OF LIABILITY is exhausted.
D.
Duty to pay. We have the duty to pay any Loss (after you pay the applicable self-insured retention) that
results from any Claim for an Insured Event made or brought against any Insured to which this policy applies.
Our duty to pay ends when the applicable LIMIT OF LIABILITY has been exhausted. We will not pay more
than the applicable LIMIT OF LIABILITY .
E.
We have the duty to pay Defense Costs incurred (after you pay the applicable self-insured retention) for the
defense of any Claim that is controlled by us. Any payment of Defense Costs is included in the LIMIT OF
LIABILITY , it is not in addition to the LIMIT OF LIABILITY.
F. Recommended Settlements. As respects any Claim forwhichwe recommend that a settlement offer be accepted
but you do not give your consent to such settlement, and the Claim later results in a judgment or settlement
in excess of the recommended settlement, our liability for Loss on account of such Claim shall not exceed the
recommended settlement amount plus Defense Costs incurred as of the date we recommended the
settlement. This provision shall not apply unless the total Loss , including the recommended settlement,
would exceed the applicableRetention amount.
II. DEFINITIONS
Application means each and every signed Application , any attachments to such Applications , other materials
submitted therewith and incorporated therein and any other such documents submitted in connection with
the underwriting of this policy or the underwriting of any other employment practices liability policy issued
byus, or any of our affiliates, ofwhich this policy is a renewal, replacement orwhich succeed it in time.
A.
Claim(s) means a written complaint or written charge made against an Insured or a written demand made
against an Insured in which damages are alleged or where specific charges of Discrimination , Harassment ,
Inappropriate Employment Conduct are brought.
B.
Claim includes a civil action, suit or administrative proceeding, to which any Insured must submit or to
which any Insured submitswith our consent.
But Claim shall not mean any labor or grievance arbitration subject to a collective bargaining agreement; or
any complaint, writ or other proceeding in which an Insured is alleged to have committed or engaged in a
criminal offense or violation of a federal, state of local penal law.
C. Defense Costs means those reasonable and necessary expenses that result from the investigation, settlement
or defense of a specific Claim including attorney fees and expenses, the cost of legal proceedings, the cost of
appeal bonds, the cost of bonds to release property being used to secure a legal obligation (but only for
bond amountswithin the LIMIT OF LIABILITY that applies).Wehavenoobligation to furnish anybonds.
The following are not Defense Costs : costs incurred by any Insured before notice is provided to us; salaries
and expenses of your employees, including in-house and/or coverage attorneys, salaries and expenses of our
employees, or our in-house or coverage attorneys or the fees and expenses of independent adjusterswehire.
Discrimination means termination of the employment relationship, a demotion, a failure or refusal to hire or
promote, denial of an employment benefit or the taking of any adverse or differential employment action
because of race, color, religion, age, sex, disability, pregnancy, sexual orientation, national origin, or any
other basis prohibited by federal, state or local law occurring on or after the Retroactive Date as shown in
theDeclarations.
D.
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This policy covers retaliation claims based on unlawful discrimination occurring on or after the Retroactive
Date as shown on the Declarations Page, except as excluded in EXCLUSIONS: WHAT IS NOT COVERED section
IX.
E. Employee means an individual whose labor or service is engaged by and directed by the Named Insured , or
any covered entity. This includes volunteers, part time, seasonal and temporary Employees as well as any
individual employed in a supervisory, managerial or confidential position. Independent contractors and sub
contractors are not Employees unless they are dedicated agents or representatives of an Insured . Employees
who are leased to another employer are not Employees .
F. Harassment means unwelcome sexual or non-sexual advances, requests for sexual or non-sexual favors or
other verbal, visual or physical conduct of a sexual or non-sexual nature, where such harassment occurs on
or after the Retroactive Date as shown in the Declarations and is based on a factor or category prohibited by
law (including sex, race, age, national origin, disability, etc.), that (1) explicitly or implicitly are made a
condition of employment, (2) are used as a basis for employment decisions, or (3) create a work
environment that interfereswith performance.
Inappropriate Employment Conduct means any of the following occurring on or after the Retroactive Date as
shown in theDeclarations:
G.
1. actual or constructive termination of an employment relationship in a manner which is alleged to have
been against the law or wrongful or in breach of an implied employment contract or breach of the
covenant of good faith and fair dealing in the employment contract;
2. allegations ofwrongful demotion, orwrongful discipline;
3. allegations of misrepresentation made by an Employee , a former Employee or an applicant for employment
which arise froman Insured's employment decision tohire, fire, promote or demote;
4. allegations of infliction of emotional distress, mental injury, mental anguish, shock, sickness, disease or
disability made by an Employee , a former Employee or an applicant for employment which arise from an
Insured's employment decision tohire, fire, promote or demote;
5. allegations of false imprisonment, detention or malicious prosecution made by an Employee , a former
Employee or an applicant for employment which arise from the Insured's an employment decision to hire,
fire, promote or demote;
allegations of libel, slander, defamation of character or any invasion of right of privacy made by an
Employee , a former Employee or an applicant for employment which arise from an Insured's employment
decision tohire, fire, promote or demote; or
6.
other personal injury allegations made by an Employee , a former Employee or an applicant for
employmentwhich arise froman Insured's employment decision tohire, fire, promote or demote.
7.
Inappropriate Employment Conduct shall not include any allegations other than those set forth above.
H. Insured Event means actual or alleged acts of Discrimination , Harassment , and/or Inappropriate Employment
Conduct , by an Insured against an Employee or former Employee or applicant for employment with an Insured
entity occurring on or after the Retroactive Date as shown in the Declarations. Insured Event shall not
include Claims for actual or alleged violation of any federal, state or localwage andhour laws or regulations.
I. Laundry List Notification means any attempt by an Insured to report multiple matters under this policy in a
summary fashion that does not comply with CONDITIONS section VIII. A. or B. By way of example, a Laundry
List Notification may consist of a report by an Insured that lists purported potential claimants, either in the
absence of a Claim , or in the absence of an oral complaint.
J. Loss means damages, judgments (including prejudgment and post judgment interest awarded against an
Insured on that part of any judgment paid by us), settlements, we authorize or agree to, statutory attorney
fees and Defense Costs .
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However, Loss does not include anything specifically excluded in EXCLUSIONS: WHAT IS NOT COVERED
section IX , or any of the following:
salary orwages of the Insured ;1.
non-monetary relief (this provision does not apply to Defense Costs where non-monetary relief is
sought for alleged Harassment , Discrimination , Inappropriate Employment Conduct ;
2.
payment of insurance plan benefits by or on behalf of retired Employees , or that to which a claimant
would have been entitled as an Employee had any Insured provided the claimant with a continuation
of insurance;
3.
4. liquidateddamageswhere there is a finding ofwilfulness;
costs incurred by an Insured to modify or adapt any building or property in order to make such
building or property more accessible or accommodating to any disabled person; costs associated with
eliminating non-essential duties from the job description of a disabled person; costs associated with
providing a disabled person with reasonable workplace accommodations; and costs associated with
lost productivity by an employer as the result of making a reasonable workplace accommodation for a
disabledperson;
5.
6. matterswhichmaybedeemeduninsurable according to the lawunderwhich this policy is construed;
7. amounts owedunder federal, state or localwage andhour laws;
8. amounts owedunder a contract of employment;
commissions, bonuses, profit sharing or benefits pursuant to a contract of employment, including
but not limited to vacation, holiday, and/or sick pay;
9.
severance payments or obligations tomakepayments;10.
amounts that are sought or deemed to be owed under partnership, stock or other ownership
agreements;
11.
12. fines, penalties and taxes; or
13. punitive or exemplary damages.
One Insured Event means (1) one or more covered allegations of Discrimination , Harassment and/or
Inappropriate Employment Conduct which are related by an unbroken chain of events or (2) class action or
multiple claimant ormultiple plaintiff suits arising out of related Insured Events .
K.
Subsidiary means any organization more than 50% owned by the Named Insured listed in the
Application .
L.
WHEN COVERAGE IS PROVIDEDIII.
A. This policy applies only to Claims arising out of an Insured Event first made or brought during the Policy
Period and which are reported to us in accordance with the policy's notice provisions as set forth in
CONDITIONS section VIII. A. Duties in the Event of a Claim . Claims are considered to be first made when it is
first served or receivedby the Insured .
All Claims because of One Insured Event will be considered to have been made or brought on the date that
the first of those Claims was firstmade or brought.
B.
C. Limited Reporting Period: means the thirty (30) day period after the policy ends, during which Claims
because of Insured Events which happen or commence during the Policy Period and are reported in
accordancewith section I. and VIII. of the policy canbemade.
D. Extended Reporting Period. If you cancel this Policy or this Policy is non-renewed, you shall have the
right to buy an Extended Reporting Period Endorsement providing an extended reporting period of up
to twelve (12) months from the end of the Policy Period, or the effective date of cancellation, whichever
is earlier, in exchange for your payment of an additional premium. You do not have this right, however,
ifwe cancel for nonpayment of premium.
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The Extended Reporting Period Endorsement will not be issued unless we receive a written request for
it within thirty (30) days after this policy is cancelled or non-renewed, nor will it take effect unless the
additional Premium is paid within thirty (30) days after this policy is cancelled or non-renewed. Once
that Premium is paid the endorsement may not be cancelled and the additional Premium will be fully
earned.
The additional premium for a 12 month Extended Reporting Period will be one hundred percent
(100%)of the premiumcharged for the last PolicyPeriod.
However, the Extended Reporting Period will not apply to any Claim if other insurance you buy covers
youorwould cover you if its limits of coverage hadnot been exhausted.
Coverage under the Extended Reporting Period is with respect to Claims first made against an Insured
during the Policy Period or Extended Reporting Period and first reported by an Insured during the
Extended Reporting Period, provided always that Claims reported during the Extended Reported Period
are limited to Insured Events which happen or commence before the original Policy Period ends by either
cancellation ornon-renewal andwhich are otherwise coveredby this policy.
The LIMIT OF LIABILITY that applies at the end of the Policy Period is not renewed or increased and the
Limits, as shown in the Declarations, shall not be increased in any way by the Limited Reporting Period
or the addition of theExtendedReportingPeriod.
E. If, during thePolicyPeriod, any of the following changes occur:
1. the acquisition of an Insured , or of all or substantially all of its assets, by another entity, or the merger
or consolidation of an Insured into or with another entity such that the Insured is not the surviving
entity; or
2. the obtaining by any person, entity or affiliated group of persons or entities of the right to elect,
appoint or designate over fifty percent (50%)of the directors of an Insured .
coverage under this policy with respect to such Insured will continue in full force and effect with respect
to Claims for Insured Events committed before such change, but coverage with respect to such Insured will
cease with respect to Claims for Insured Events committed after such change. After any such change, this
policy may not be cancelled, regardless of CONDITIONS section VIII.F. Cancellation, and the entire
Premium for the policywill be deemed fully earned.
WHERE COVERAGE IS PROVIDEDIV.
This policy covers Claims made and Insured Events occurring anywhere in the United States of America or its
territories.
WHO IS INSUREDV.
A. Individual. If you are shown in the Declarations as an individual, you and your spouse are Insureds but
only for the conduct of a business ofwhich you are the sole owner.
B. Corporation. If you are shown in the Declarations as a corporation or organization other than a
partnership or joint venture, you are an Insured. Your stockholders are also Insureds , but only with
respect to their liability as your stockholders.
C. Partnership or Joint Venture. If you are shown in the Declarations as a partnership or joint venture, you
are an Insured . Your partners or co-venturers and their spouses are also Insureds , but only for the conduct
of your business.
However, no person nor organization is covered for the conduct of any current or past partnership or
joint venture not named in theDeclarations.
D. Other. If you are a Limited Liability Corporation (LLC), or a Limited Liability Partnership ('LLP') of the
Named Insured and you are shown in the Declarations as 'Other' you are an Insured . Your members,
partners and shareholders are also Insureds but onlywith respect to the conduct of your business.
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E. Employees. Your Employees , executive officers, directors and your trustees are Insureds only for the
conduct of your business within the scope of their employment. Your Employee's status as an Insured will
be determined as of the date of the Discrimination , Harassment , Inappropriate Employment Conduct , which
caused an Insured Event .
Mergers and Acquisitions. Any organization that you newly acquire, form or merge with while this policy
is in effect that has less than 10% of the total number of your Employees as of the inception date of this
policy shall be an Insured at the time of such acquisition, merger or formation if you own at least fifty
one percent (51%) of it. Within thirty (30) days prior to the expiration of the policy, the Insured shall
give us written notice as to all such organizations. If you acquire, form or merge with any organization
that has more than 10% of the total number of your Employees as of the inception date of this policy,
such organization is also an Insured if you own at least fifty one (51%) of it; provided, however, no such
organization is covered for more than forty five (45) days or the remainder of the Policy Period,
whichever is less, from the date acquired, merged or formed unless we agree to cover such acquisition or
newly formed organization within such forty five (45) day period in consideration of an additional
Premium to be determined by us. Notwithstanding the foregoing, any acquired or formed organization
is neither covered for Loss that results froman Insured Event that happenedor first commencedbefore the
Insured acquired or formed it; nor for Loss coveredunder any other insurance.
F.
This provision does not apply to a partnership or joint venture. Nor does it apply to any organization
once it is shown in theDeclarations of this policy.
Subsidiary . Any organization more than 50% owned by the Named Insured and listed in the Application
shall be an Insured .
G.
LIMIT OF LIABILITYVI.
A. The amount shown at Item 4 (a) in the Declarations as the "Each Insured Event Limit" is the most we
will pay for Claims first made or brought during the Policy Period for Loss that results from any One
Insured Event regardless of thenumber of Claims .
B. The amount shown at Item 4 (b) in the Declarations as the "Aggregate Limit of Liability" is the most we
will pay for the combined total of all Claims first made or brought during the Policy Period for Loss that
result fromall Insured Events .
If this Policy Period is extended, the Limits, as shown in the Declarations shall not in any way increase. For
purposes of the LIMIT OF LIABILITY, any policy extension is considered to be part of and not in addition to
the formerPolicyPeriod.
SELF INSURED RETENTIONVII.
Our obligation to pay under this policy applies only to covered amounts in excess of any Self Insured
Retention amount that the insured must pay, as shown in the Declarations, and the LIMIT OF LIABILITY will
not be reducedby the amount of suchSelf InsuredRetention.
The Self Insured Retention amount will apply separately to each Claim made, however, it will only apply
once to all Claims arising out of any One Insured Event regardless of the number of claimants who allege
damages.
If, prior to terminating or demoting an Employee the Insured consults with and follows the advice of a labor
law attorney approved by our Authorized Representatives, as shown in Item 9 of the Declarations, then the
Insured's Self Insured Retention is reduced by 50% in the event the Insured faces a Claim involving such
terminationor demotion.
CONDITIONSVIII.
We have no duty to provide coverage under this policy unless there has been full compliance with all the
conditions contained in this policy.
J6577106 PAGE 6 OF 1093-6577 1ST EDITION 1-08
000182
A. Duties in the event of a Claim
1. You must see to it that we or our Authorized Representatives, as shown in the Declarations, are
notified as soon as practicable but in no event more than thirty days (30) after any Insured who is a
principal, partner, officer, director, trustee, in house counsel, Employee(s) within the HR Risk
Management department or Employee(s) with personnel and risk management responsibilities,
becomes aware that a Claim has beenmade.Yournotification should include:
(a) the identity of the person(s) alleging Discrimination , Harassment , Inappropriate Employment Conduct ;
(b) the identity of any Insured(s) who allegedly committed the Discrimination , Harassment ,
Inappropriate Employment Conduct ;
(c) the identity of any witnesses to the alleged Discrimination , Harassment , Inappropriate Employment
Conduct ; and
(d) the date(s) an Insured Event tookplace.
2. You and anyother Insured must:
(a) immediately send us or our Authorized Representatives, as shown in the Declarations, copies of
anydemands, notices, summonses or legal papers received in connectionwith the Claim :
(b) authorize us or our Authorized Representatives, as shown in the Declarations, to obtain
statements, records andother information;
(c) co-operate with us or our Authorized Representatives, as shown in the Declarations, in the
investigation or defense of the Claim ; and
assist us or our Authorized Representatives, as shown in the Declarations, in the enforcement of
any right against any person or organization which may be liable to an Insured because of Loss to
which this policymay also apply.
(d)
3. No Insured will, except at their own cost, voluntarily make a payment, assume any obligation, or incur
any expense without our consent. Subsequent payments that are deemed by us as having been
prejudicedby any such voluntary paymentwill also be the sole responsibility of the Insured .
Report of a Potential ClaimB.
Solely at an Insured's option, an Insured may within the Policy Period report an oral complaint by an
Employee , former Employee or applicant for employment alleging Discrimination , Harassment and/or
Inappropriate Employment Conduct . If such report is received by us or our Authorized Representatives, as
shown in the Declarations, within the Policy Period then any Claim subsequently arising from such oral
complaintwill be deemed tobemade on the date such reportwas received. Such reportmust include the
identity of the person(s) making the oral complaint. In no event, however, is an Insured entitled to
coverage under this policy based on aLaundryListNotification.
C. Legal Action Against Us
1. Nopersonor organizationhas the right under this policy:
(a) to joinus as a party or otherwise bringus into a suit asking for damages froman Insured ; or
(b) to sue us on this policy unless all of its termshave been fully compliedwith.
2. A person or organization may sue us to recover on an agreed settlement or on final judgment against
an Insured obtained after an actual trial, but we will not be liable for damages that are not payable
under the terms of this policy or that are in excess of the applicable LIMIT OF LIABILITY . An agreed
settlement means a settlement and release of liability signed by us, an Insured and the claimant's legal
representative.
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D. Other Insurance
This policy shall be deemed primary insurance in connection with covered Claims by Employees against
an Insured because of an Insured Event . In connection with any other covered Claim , this Policy shall
apply in excess of all indemnity rights of an Insured and in excess of any other valid or collectible
insurance available to any Insured . Nothing herein is intended to make this policy subject to the terms,
conditions and limitations of any other insurance, and nothing herein is intended to limit our or any
Insured's right to contributionor indemnity fromanyother party, insurer or indemnitor.
PremiumE.
ThePremiumshown in theDeclarations is for thePolicyPeriod shown in theDeclarations.
F. Cancellation
You may only cancel this policy by mailing to us written notice stating when, not less than thirty (30)
days thereafter such cancellation shall be effective. We may cancel this policy for any reason, including
non-payment of Premium, by mailing to the Named Insured at the address shown in the Declarations,
written notice stating when, not less than ten (10) days thereafter, such cancellation shall be effective.
The mailing of notice as aforesaid shall be sufficient proof of notice. The effective date and hour of
cancellation as stated in the notice shall become the end of the Policy Period. Delivery of such written
notice shall be equivalent tomailing.
If this policy is cancelled, we will send the first Named Insured any unearned premium refund due. If
we cancel, the refund will be pro rata. Refund Premium adjustments may be made at the time
cancellation becomes effective, but payment or tender of unearned Premium is not a condition of
cancellation.
If you cancel, the refund may be less than pro rata. The cancellation will be effective even if we have not
made or offered a refund. However, Premium shall be deemed fully earned if any Claim under this policy
is reported to us onor before the date of cancellation.
RepresentationsG.
By accepting this policy you agree:
1. all statements in the Application and any attachments as well as all other information provided to us
are true and complete and shall be deemed material to the acceptance of the risk or the hazard
assumedbyus under this policy;
2. those statements are basedupon representations youmade tous;
3. wehave issued this policy in reliance uponyour representations;
4. in the event that any statement or representation in the Application is untrue, this Policy in its entirety
shall be void at inception andof no effectwhatsoever; and
to disclose any material facts you become aware of between the time that the Application for this policy
is signed and the policy inceptiondate.
5.
The truth of any statement or representation in the Application shall be determined without regard to
whether any Insured knew the Application contained suchuntrue statement or representation.
When We Do Not RenewH.
If we decide not to renew this policy, we will mail or deliver to the Named Insured shown in the
Declarations,writtennotice of thenon-renewal not less than sixty (60) days before the expirationdate.
If notice ismailed, proof ofmailingwill be sufficient notice of non-renewal.
I. Transfer Of Rights Of Recovery Against Others to Us
If any Insured has rights to recover all or part of any payments we have made under this policy, those
rights are transferred to us; the Insured must do nothing after a Loss to impair them. At our request, any
Insured will bring suit or transfer those rights to us andhelp us to enforce them.
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J. Bankruptcy
Bankruptcy or insolvency of any Insured or of an Insured's estate will not relieve us of our obligations
under this policy, except as excluded in EXCLUSIONS: WHAT IS NOT COVERED section IX .
False Or Fraudulent ClaimsK.
If any Insured shall proffer any Claim knowing the same to be false or fraudulent as regards amount or
otherwise, this policywill become void in its entirety and all coverage hereunder shall be forfeited.
EXCLUSIONS: WHAT IS NOT COVEREDIX.
A. Workers' Compensation/ERISA/FLSA/NRLA/WARN/COBRA/OSHA. This policy does not cover any Loss
arising out of any Claim alleging violation of any: i) worker's compensation, disability benefits or
unemployment compensation law, social security and other employment benefits law; ii) the Employee
Retirement Income Security Act of 1974 Public Law 93-406; iii) the Fair Labor Standards Act (except
the Equal Pay Act); (iv) the National Labor Relations Act; (v) the Worker Adjustment and Retraining
Notification Act; (vi) the Consolidated Omnibus Budget Reconciliation Act of 1985; (vii) the
Occupational Safety and Health Act; (viii) any other federal, state or local statute or law similar to any
statute or law described in (i) through (vii) of this exclusion; provided, however, this exclusion shall not
apply to any Claim for any actual or alleged retaliatory treatment of the claimant on account of the
claimant's exercise of rights pursuant to such statute, law, rule or regulation.
B. Contractual Liability. This policy does not cover any Loss based upon, arising out of, directly or indirectly
in connection with, related to, or in any way involving any Claim any Insured is obligated to pay by
reason of the assumption of another's liability for an Insured Event in a contract or agreement. This
exclusion will not apply to liability for damages because of an Insured Event that any Insured would have
without the contract or agreement.
C. Consequential Loss. This policy does not cover any Loss resulting from or attributable to any allegations
madeby or solely for the benefit of a claimant's domestic partner, spouse, child, parent, brother or sister.
Wage and Hour Law. This policy does not cover any Loss arising out of a claim based upon, arising out of,
directly or indirectly in connection with, related to or in any way alleging violation of any state or local
wage and hour law, however, in the event such Claim also alleges an Insured Event otherwise covered by
this policy, notwithstanding the provisions of section I.D. Defense , and subject to all other terms,
conditions and exclusion contained in this policy, we agree to pay loss solely for that portion of the
claim involving such Insured Event .
D.
E. Stock Options. This policy does not cover any Loss resulting from or attributable to stock options,
including, without limitation, 1) the failure to grant stock options and/or 2) amounts attributable to
unvested stock options which options did not vest because of the actual or alleged wrongful termination
of an Employee .
F. Fraud and Collusion. This policy does not cover any Loss based upon, arising out of, directly or indirectly
in connection with, related to, or in any way involving any Claim alleging fraud, collusion, dishonest,
criminal or malicious acts by or at the direction of an Insured . Without limiting the foregoing, we will
pay Defense Costs incurred relating to allegations of fraud, collusion, dishonest, criminal or malicious
acts to defend an innocent Insured named in such Claim so long as such Claim also contains allegations
against that innocent Insured involving an Insured Event otherwise coveredby this policy.
Prior Knowledge. This policy does not cover any Loss arising out of Insured Events of which any Insured
who is a principal, partner, officer, director, trustee, in-house counsel, Employee(s) within the HR or
Risk Management department or Employee(s) with personnel and risk management responsibilities was
aware by actual knowledge of the facts or circumstances of such Insured Event prior to the Prior
KnowledgeDate, as shown in theDeclarations.
G.
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H. Prior Notice. This policy does not cover any Loss arising out of Insured Events that have been the subject
of anynotice givenunder any other policy prior to the inceptiondate of this policy.
Punitive Damages. This endorsement does not cover any Loss arising out of any fines, penalties, punitive
damages, exemplary damages or any additional damages resulting from the multiplication of
compensatory damages (referred to herein collectively as "Punitive Damages"), except that if a suit is
brought against the Named Insured on a Claim falling within the coverage hereof, seeking both
compensatory and Punitive Damages, then we will afford a defense to such action, without liability,
however, for such Punitive Damages; provided further, that our obligation to provide such defense for
Punitive Damages shall terminate when the Claim for compensatory damages in such action is
terminated or paid through judgment or settlement and, in no event, shall we afford a defense for
PunitiveDamages after theLimit of Liability for compensatory damages has beenpaid.
I.
Retroactive Date. This policy does not cover any Loss arising out of any Insured Events that first occurred
on or before the Retroactive Date as set forth in the Declarations. For the purposes of this exclusion,
related Insured Events are excluded if the first related Insured Event took place or is alleged to have taken
place prior to theRetroactiveDate.
J.
93-6577 1ST EDITION 1-08 J657710A PAGE 10 OF 10
000186
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
POLICY NUMBER:
J6847
1st Edition
LIMITATION OF EMPLOYMENT PRACTICES LIABILITY
COVERAGE
This endorsement modifies insurance provided under the following:
EMPLOYMENT PRACTICES LIABILITY INSURANCE - STANDARD
EMPLOYMENT PRACTICES LIABILITY INSURANCE - PREFERRED
SCHEDULE
Description And Location Of Premises:
Annual Aggregate Limit $
A. The following are added to Section IX. EXCLUSIONS: WHAT IS NOT COVERED, with respect to
Employment Practices Liability Coverage:
This insurance does not apply to any Insured Event or Third Party Insured Event arising out of:
1. The ownership, maintenance, management, use, or any other operations of any premises not described
in the Schedule above; or
2. The ownership, maintenance, management or use of any premises or operations insured under a policy
number other than the one listed above and on the Declarations for Employment Practices Liability
Insurance coverage.
B. The following is added to Section VIII. CONDITIONS and supersedes any provision to the contrary:
L. Two Or More Coverage Forms
If this Employment Practices Liability Insurance and any other Employment Practices Liability
Insurance coverage form or policy issued by us or any company affiliated with us provide coverage to
anyone who qualifies as an Insured under the policies and apply to the same Insured Event or Third
Party Insured Event, the aggregate maximum Limit of Insurance under all the Coverage Forms or
policies shall not exceed the highest applicable Limit of Insurance under one Coverage Form or
policy.
C. The annual aggregate maximum Limit of Insurance shown on the Schedule above is the most we will pay
for all Insured Events or Third Party Insured Events, regardless of the number of Insureds, claims made
or persons making claims during the Policy Period.
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BUSINESSOWNERS
BP 00 02 12 99
BUSINESSOWNERS SPECIAL
PROPERTY COVERAGE FORM
Various provisions in this policy restrict coverage.
Read the entire policy carefully to determine rights,
duties and what is and is not covered.
Throughout this policy the words "you" and "your"
refer to the Named Insured shown in the Declara-
tions. The words "we", "us" and "our" refer to the
Company providing this insurance.
Other words and phrases that appear in quotation
marks have special meaning. Refer to Section H -
Property Definitions.
A. Coverage
We will pay for direct physical loss of or damage
to Covered Property at the premises described
in the Declarations caused by or resulting from
any Covered Cause of Loss.
1. Covered Property
Covered Property, as used in this policy,
means the type of property as described in
this section, A.1., and limited in A.2., Property
Not Covered, if a Limit of Insurance is shown
in the Declarations for that type of property.
a. Buildings, meaning the buildings and
structures at the premises described in
the Declarations, including:
(1) Completed additions;
(2) Fixtures, including outdoor fixtures;
(3) Permanently installed:
(a) Machinery; and
(b) Equipment;
(4) Your personal property in apartments
or rooms furnished by you as landlord;
(5) Personal property owned by you that
is used to maintain or service the
buildings or structures or the prem-
ises, including:
(a) Fire extinguishing equipment;
(b) Outdoor furniture;
(c) Floor coverings; and
(d) Appliances used for refrigerating,
ventilating, cooking, dishwashing
or laundering;
(6) If not covered by other insurance:
(a) Additions under construction, alter-
ations and repairs to the buildings
or structures;
(b) Materials, equipment, supplies and
temporary structures, on or within
100 feet of the described premises,
used for making additions, alter-
ations or repairs to the buildings or
structures.
b. Business Personal Property located in or
on the buildings at the described premises
or in the open (or in a vehicle) within 100
feet of the described premises, including:
(1) Property you own that is used in your
business;
(2) Property of others that is in your care,
custody or control, except as otherwise
provided in Loss Payment Property
Loss Condition E.6.d.(3)(b);
(3) Tenant's improvements and
betterments. Improvements and
betterments are fixtures, alterations,
installations or additions:
(a) Made a part of the building or
structure you occupy but do not
own; and
(b) You acquired or made at your ex-
pense but cannot legally remove;
and
(4) Leased personal property for which
you have a contractual responsibility
to insure, unless otherwise provided
for under Paragraph A.1.b.(2).
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2. Property Not Covered
Covered Property does not include:
a. Aircraft, automobiles, motortrucks and
other vehicles subject to motor vehicle
registration;
b. "Money" or "securities" except as pro-
vided in the:
(1) Money and Securities Optional Cover-
age; or
(2) Employee Dishonesty Optional Cover-
age;
c. Contraband, or property in the course of
illegal transportation or trade;
d. Land (including land on which the prop-
erty is located), water, growing crops or
lawns;
e. Outdoor fences, radio or television anten-
nas (including satellite dishes) and their
lead-in wiring, masts or towers, signs
(other than signs attached to buildings),
trees, shrubs or plants, all except as pro-
vided in the:
(1) Outdoor Property Coverage Extension;
or
(2) Outdoor Signs Optional Coverage;
f. Watercraft (including motors, equipment
and accessories) while afloat.
3. Covered Causes Of Loss
Risks Of Direct Physical Loss unless the loss
is:
a. Excluded in Section B., Exclusions; or
b. Limited in Paragraph A.4., Limitations;
that follow.
4. Limitations
a. We will not pay for loss of or damage to:
(1) Steam boilers, steam pipes, steam en-
gines or steam turbines caused by or
resulting from any condition or event
inside such equipment. But we will pay
for loss of or damage to such equip-
ment caused by or resulting from an
explosion of gases or fuel within the
furnace of any fired vessel or within the
flues or passages through which the
gases of combustion pass.
(2) Hot water boilers or other water heat-
ing equipment caused by or resulting
from any condition or event inside such
boilers or equipment, other than an
explosion.
(3) Property that is missing, but there is
no physical evidence to show what
happened to it, such as shortage dis-
closed on taking inventory. This limita-
tion does not apply to the Optional
Coverage for Money and Securities.
(4) Property that has been transferred to
a person or to a place outside the de-
scribed premises on the basis of un-
authorized instructions.
b. With respect to glass (other than glass
building blocks) that is part of the interior
of a building or structure, or part of an
outdoor sign, we will not pay more than
$500 for the total of all loss or damage in
any one occurrence. Subject to the $500
limit on all loss or damage, we will not pay
more than $100 for each plate, pane, mul-
tiple plate insulating unit, radiant or solar
heating panel, jalousie, louver or shutter.
This Limitation does not apply to loss or
damage by the "specified causes of loss",
except vandalism.
c. We will not pay for loss of or damage to
fragile articles such as glassware,
statuary, marbles, chinaware and
porcelains, if broken, unless caused by
the "specified causes of loss" or building
glass breakage. This restriction does not
apply to:
(1) Glass that is part of the interior of a
building or structure;
(2) Containers of property held for sale;
or
(3) Photographic or scientific instrument
lenses.
d. For loss or damage by theft, the following
types of property are covered only up to
the limits shown:
(1) $2,500 for furs, fur garments and gar-
ments trimmed with fur.
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(2) $2,500 for jewelry, watches, watch
movements, jewels, pearls, precious
and semi-precious stones, bullion,
gold, silver, platinum and other pre-
cious alloys or metals. This limit does
not apply to jewelry and watches worth
$100 or less per item.
(3) $2,500 for patterns, dies, molds and
forms.
5. Additional Coverages
a. Debris Removal
(1) We will pay your expense to remove
debris of Covered Property caused by
or resulting from a Covered Cause of
Loss that occurs during the policy pe-
riod. The expenses will be paid only if
they are reported to us in writing within
180 days of the earlier of:
(a) The date of direct physical loss or
damage; or
(b) The end of the policy period.
(2) The most we will pay under this Addi-
tional Coverage is 25% of:
(a) The amount we pay for the direct
physical loss of or damage to Cov-
ered Property; plus
(b) The deductible in this policy appli-
cable to that loss or damage.
But this limitation does not apply to
any additional debris removal limit
provided in Paragraph (4) below.
(3) This Additional Coverage does not ap-
ply to costs to:
(a) Extract "pollutants" from land or
water; or
(b) Remove, restore or replace pol-
luted land or water.
(4) If:
(a) The sum of direct physical loss or
damage and debris removal ex-
pense exceeds the Limit of Insur-
ance; or
(b) The debris removal expense ex-
ceeds the amount payable under
the 25% Debris Removal Coverage
limitation in Paragraph (2) above;
we will pay up to an additional $10,000
for each location in any one occur-
rence under the Debris Removal Addi-
tional Coverage.
b. Preservation Of Property
If it is necessary to move Covered Prop-
erty from the described premises to pre-
serve it from loss or damage by a Covered
Cause of Loss, we will pay for any direct
physical loss of or damage to that prop-
erty:
(1) While it is being moved or while tem-
porarily stored at another location; and
(2) Only if the loss or damage occurs
within 30 days after the property is first
moved.
c. Fire Department Service Charge
When the fire department is called to save
or protect Covered Property from a Cov-
ered Cause of Loss, we will pay up to
$1,000 for your liability for fire department
service charges:
(1) Assumed by contract or agreement
prior to loss; or
(2) Required by local ordinance.
d. Collapse
(1) We will pay for direct physical loss or
damage to Covered Property, caused
by collapse of a building or any part of
a building insured under this policy, if
the collapse is caused by one or more
of the following:
(a) The "specified cause of loss" or
breakage of building glass, all only
as insured against in this policy;
(b) Hidden decay;
(c) Hidden insect or vermin damage;
(d) Weight of people or personal prop-
erty;
(e) Weight of rain that collects on a
roof;
(f) Use of defective material or meth-
ods in construction, remodeling or
renovation if the collapse occurs
during the course of the con-
struction, remodeling or renovation.
However, if the collapse occurs af-
ter construction, remodeling or
renovation is complete and is
caused in part by a cause of loss
listed in d.(1)(a) through d.(1)(e), we
will pay for the loss or damage
even if use of defective material or
methods in construction, remodel-
ing or renovation, contributes to the
collapse.
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(2) If the direct physical loss or damage
does not involve collapse of a building
or any part of a building, we will pay for
loss or damage to Covered Property
caused by the collapse of personal
property only if:
(a) The personal property which col-
lapses is inside a building insured
under this policy; and
(b) The collapse was caused by a
cause of loss listed in d.(1)(a)
through d.(1)(f) above.
(3) With respect to the following property:
(a) Awnings;
(b) Gutters and downspouts;
(c) Yard fixtures;
(d) Outdoor swimming pools;
(e) Piers, wharves and docks;
(f) Beach or diving platforms or
appurtenances;
(g) Retaining walls; and
(h) Walks, roadways and other paved
surfaces;
if the collapse is caused by a cause of
loss listed in d.(1)(b) through d.(1)(f),
we will pay for loss or damage to that
property only if such loss or damage is
a direct result of the collapse of a
building insured under this policy and
the property is Covered Property under
this policy.
(4) Collapse does not include settling,
cracking, shrinkage, bulging or expan-
sion.
e. Water Damage, Other Liquids, Powder Or
Molten Material Damage
If loss or damage caused by or resulting
from covered water or other liquid, pow-
der or molten material damage loss oc-
curs, we will also pay the cost to tear out
and replace any part of the building or
structure to repair damage to the system
or appliance from which the water or other
substance escapes.
We will not pay the cost to repair any de-
fect that caused the loss or damage; but
we will pay the cost to repair or replace
damaged parts of fire extinguishing
equipment if the damage:
(1) Results in discharge of any substance
from an automatic fire protection sys-
tem; or
(2) Is directly caused by freezing.
f. Business Income
(1) Business Income
We will pay for the actual loss of Busi-
ness Income you sustain due to the
necessary suspension of your "oper-
ations" during the "period of restora-
tion". The suspension must be caused
by direct physical loss of or damage to
property at the described premises.
The loss or damage must be caused
by or result from a Covered Cause of
Loss. With respect to loss of or dam-
age to personal property in the open
or personal property in a vehicle, the
described premises include the area
within 100 feet of the site at which the
described premises are located.
With respect to the requirements set
forth in the preceding paragraph, if you
occupy only part of the site at which
the described premises are located,
your premises means:
(a) The portion of the building which
you rent, lease or occupy; and
(b) Any area within the building or on
the site at which the described
premises are located, if that area
services, or is used to gain access
to, the described premises.
We will only pay for loss of Business
Income that you sustain during the
"period of restoration" and that occurs
within 12 consecutive months after the
date of direct physical loss or damage.
We will only pay for ordinary payroll
expenses for 60 days following the date
of direct physical loss or damage.
Business Income means the:
(i) Net Income (Net Profit or Loss
before income taxes) that would
have been earned or incurred if
no physical loss or damage had
occurred, but not including any
Net Income that would likely
have been earned as a result of
an increase in the volume of
business due to favorable busi-
ness conditions caused by the
impact of the Covered Cause of
Loss on customers or on other
businesses; and
(ii) Continuing normal operating ex-
penses incurred, including pay-
roll.
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Ordinary payroll expenses mean pay-
roll expenses for all your employees
except:
(a) Officers;
(b) Executives;
(c) Department Managers;
(d) Employees under contract; and
(e) Additional Exemptions shown in the
Declarations as:
(i) Job Classifications; or
(ii) Employees.
Ordinary payroll expenses include:
(a) Payroll;
(b) Employee benefits, if directly re-
lated to payroll;
(c) FICA payments you pay;
(d) Union dues you pay; and
(e) Workers' compensation premiums.
(2) Extended Business Income
If the necessary suspension of your
"operations" produces a Business In-
come loss payable under this policy,
we will pay for the actual loss of Busi-
ness Income you incur during the pe-
riod that:
(a) Begins on the date property except
finished stock is actually repaired,
rebuilt or replaced and "operations"
are resumed; and
(b) Ends on the earlier of:
(i) The date you could restore your
"operations", with reasonable
speed, to the level which would
generate the Business Income
amount that would have existed
if no direct physical loss or
damage had occurred; or
(ii) 30 consecutive days after the
date determined in (2)(a) above.
However, Extended Business Income
does not apply to loss of Business In-
come incurred as a result of unfavora-
ble business conditions caused by the
impact of the Covered Cause of Loss
in the area where the described prem-
ises are located.
Loss of Business Income must be
caused by direct physical loss or dam-
age at the described premises caused
by or resulting from any Covered
Cause of Loss.
This Additional Coverage is not subject to
the Limits of Insurance.
g. Extra Expense
(1) We will pay necessary Extra Expense
you incur during the "period of resto-
ration" that you would not have in-
curred if there had been no direct
physical loss or damage to property at
the described premises. The loss or
damage must be caused by or result
from a Covered Cause of Loss. With
respect to loss of or damage to per-
sonal property in the open or personal
property in a vehicle, the described
premises include the area within 100
feet of the site at which the described
premises are located.
With respect to the requirements set
forth in the preceding paragraph, if you
occupy only part of the site at which
the described premises are located,
your premises means:
(a) The portion of the building which
you rent, lease or occupy; and
(b) Any area within the building or on
the site at which the described
premises are located, if that area
services, or is used to gain access
to, the described premises.
(2) Extra Expense means expense in-
curred:
(a) To avoid or minimize the suspen-
sion of business and to continue
"operations":
(i) At the described premises; or
(ii) At replacement premises or at
temporary locations, including
relocation expenses, and costs
to equip and operate the re-
placement or temporary lo-
cations.
(b) To minimize the suspension of
business if you cannot continue
"operations".
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(c) To:
(i) Repair or replace any property;
or
(ii) Research, replace or restore the
lost information on damaged
"valuable papers and records":
to the extent it reduces the amount
of loss that otherwise would have
been payable under this Additional
Coverage or Additional Coverage f.
Business Income.
We will only pay for Extra Expense that
occurs within 12 consecutive months after
the date of direct physical loss or damage.
This Additional Coverage is not subject to
the Limits of Insurance.
h. Pollutant Clean Up And Removal
We will pay your expense to extract
"pollutants" from land or water at the de-
scribed premises if the discharge, dis-
persal, seepage, migration, release or
escape of the "pollutants" is caused by or
results from a Covered Cause of Loss that
occurs during the policy period. The ex-
penses will be paid only if they are re-
ported to us in writing within 180 days of
the earlier of:
(1) The date of direct physical loss or
damage; or
(2) The end of the policy period.
The most we will pay for each location
under this Additional Coverage is $10,000
for the sum of all such expenses arising
out of Covered Causes of Loss occurring
during each separate 12 month period of
this policy.
i. Civil Authority
We will pay for the actual loss of Business
Income you sustain and necessary Extra
Expense caused by action of civil authority
that prohibits access to the described
premises due to direct physical loss of or
damage to property, other than at the de-
scribed premises, caused by or resulting
from any Covered Cause of Loss.
The coverage for Business Income will
begin 72 hours after the time of that action
and will apply for a period of up to three
consecutive weeks after coverage begins.
The coverage for necessary Extra Expense
will begin immediately after the time of
that action and ends:
(1) 3 consecutive weeks after the time of
that action; or
(2) When your Business Income coverage
ends;
whichever is later.
The definitions of Business Income and
Extra Expense contained in the Business
Income and Extra Expense Additional
Coverages also apply to this Civil Author-
ity Additional Coverage. The Civil Author-
ity Additional Coverage is not subject to
the Limits of Insurance.
j. Money Orders And Counterfeit Paper Cur-
rency
We will pay for loss due to the good faith
acceptance of:
(1) Any U.S. or Canadian post office, ex-
press company, or national or state (or
Canadian) chartered bank money or-
der that is not paid upon presentation
to the issuer; or
(2) Counterfeit United States or Canadian
paper currency;
in exchange for merchandise, "money" or
services or as part of a normal business
transaction.
The most we will pay for any loss under
this Additional Coverage is $1,000.
k. Forgery And Alteration
(1) We will pay for loss resulting directly
from forgery or alteration of, any
check, draft, promissory note, bill of
exchange or similar written promise of
payment in "money", that you or your
agent has issued, or that was issued
by someone who impersonates you or
your agent.
(2) If you are sued for refusing to pay the
check, draft, promissory note, bill of
exchange or similar written promise of
payment in "money", on the basis that
it has been forged or altered, and you
have our written consent to defend
against the suit, we will pay for any
reasonable legal expenses that you
incur in that defense.
(3) The most we will pay for any loss, in-
cluding legal expenses, under this Ad-
ditional Coverage is $2,500.
l. Increased Cost Of Construction
(1) This Additional Coverage applies only
to buildings insured on a replacement
cost basis.
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(2) In the event of damage by a Covered
Cause of Loss to a building that is
Covered Property, we will pay the in-
creased costs incurred to comply with
enforcement of an ordinance or law in
the course of repair, rebuilding or re-
placement of damaged parts of that
property, subject to the limitations
stated in l.(3) through l.(9) of this Addi-
tional Coverage.
(3) The ordinance or law referred to in l.(2)
of this Additional Coverage is an ordi-
nance or law that regulates the con-
struction or repair of buildings or
establishes zoning or land use re-
quirements at the described premises,
and is in force at the time of loss.
(4) Under this Additional Coverage, we
will not pay any costs due to an ordi-
nance or law that:
(a) You were required to comply with
before the loss, even when the
building was undamaged; and
(b) You failed to comply with.
(5) Under this Additional Coverage, we
will not pay any costs associated with
the enforcement of an ordinance or law
which requires any insured or others
to test for, monitor, clean up, remove,
contain, treat, detoxify or neutralize, or
in any way respond to, or assess the
effects of "pollutants".
(6) The most we will pay under this Addi-
tional Coverage, for each described
building insured under this Coverage
Form, is $5,000.
The amount payable under this Addi-
tional Coverage is additional insur-
ance.
(7) With respect to this Additional Cover-
age:
(a) We will not pay for the Increased
Cost of Construction:
(i) Until the property is actually re-
paired or replaced, at the same
or another premises; and
(ii) Unless the repairs or replace-
ment are made as soon as rea-
sonably possible after the loss
or damage, not to exceed two
years. We may extend this pe-
riod in writing during the two
years.
(b) If the building is repaired or re-
placed at the same premises, of if
you elect to rebuild at another
premises, the most we will pay for
the Increased Cost of Construction
is the increased cost of construction
at the same premises.
(c) If the ordinance or law requires re-
location to another premises, the
most we will pay for the Increased
Cost of Construction is the in-
creased cost of construction at the
new premises.
(8) This Additional Coverage is not subject
to the terms of the Ordinance or Law
Exclusion, to the extent that such Ex-
clusion would conflict with the pro-
visions of this Additional Coverage.
(9) The costs addressed in the Loss Pay-
ment Property Loss Condition in this
Coverage Form do not include the in-
creased cost attributable to enforce-
ment of an ordinance or law. The
amount payable under this Additional
Coverage, as stated in l.(6) of this Ad-
ditional Coverage, is not subject to
such limitation.
m. Exterior Building Glass
(1) We will pay for direct physical loss of
or damage to glass, including lettering
or ornamentation, that is part of the
exterior of a covered building or struc-
ture at the described premises. The
glass must be owned by you, or owned
by others but in your care, custody or
control. We will also pay for necessary:
(a) Expenses incurred to put up tem-
porary plates or board up openings;
(b) Repair or replacement of encasing
frames; and
(c) Expenses incurred to remove or re-
place obstructions.
(2) Paragraph A.3., Covered Causes Of
Loss and Section B., Exclusions do not
apply to this Additional Coverage, ex-
cept for:
(a) Paragraph B.1.b., Earth Movement;
(b) Paragraph B.1.c., Governmental
Action;
(c) Paragraph B.1.d., Nuclear Hazard;
(d) Paragraph B.1.f., War And Military
Action; and
(e) Paragraph B.1.g., Water.
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(3) We will not pay for loss or damage
caused by or resulting from:
(a) Wear and tear;
(b) Hidden or latent defect;
(c) Corrosion; or
(d) Rust.
(4) The most we pay under this Additional
Coverage is the Building Limit of In-
surance shown in the Declarations.
However, if you are a tenant and no
Limit of Insurance is shown in the
Declarations for Building property, the
most we will pay under this Additional
Coverage is the Tenant's Exterior
Building Glass Limit of Insurance
shown in the Declarations.
6. Coverage Extensions
In addition to the Limits of Insurance, you
may extend the insurance provided by this
policy as provided below.
Except as otherwise provided, the following
Extensions apply to property located in or on
the building described in the Declarations or
in the open (or in a vehicle) within 100 feet of
the described premises, unless a higher Limit
of Insurance is shown in the Declarations.
a. Personal Property At Newly Acquired
Premises
(1) You may extend the insurance that ap-
plies to Business Personal Property to
apply to that property at any premises
you acquire.
The most we will pay for loss or dam-
age under this Extension is $100,000 at
each premises.
(2) Insurance under this Extension for
each newly acquired premises will end
when any of the following first occurs:
(a) This policy expires;
(b) 30 days expire after you acquire or
begin construction at the new
premises; or
(c) You report values to us.
We will charge you additional premium
for values reported from the date you
acquire the premises.
b. Personal Property Off Premises
You may extend the insurance that applies
to Business Personal Property to apply to
covered Business Personal Property,
other than "money" and "securities", "val-
uable papers and records" or accounts
receivable, while it is in the course of
transit or temporarily at a premises you
do not own, lease or operate.The most we
will pay for loss or damage under this Ex-
tension is $5,000.
c. Outdoor Property
You may extend the insurance provided
by this policy to apply to your outdoor
fences, radio and television antennas (in-
cluding satellite dishes), signs (other than
signs attached to buildings), trees, shrubs
and plants, including debris removal ex-
pense, caused by or resulting from any of
the following causes of loss:
(1) Fire;
(2) Lightning;
(3) Explosion;
(4) Riot or Civil Commotion; or
(5) Aircraft.
The most we will pay for loss or damage
under this Extension is $2,500, but not
more than $500 for any one tree, shrub or
plant.
d. Personal Effects
You may extend the insurance that applies
to Business Personal Property to apply to
personal effects owned by you, your offi-
cers, your partners or your employees.
This extension does not apply to:
(1) Tools or equipment used in your busi-
ness; or
(2) Loss or damage by theft.
The most we will pay for loss or damage
under this Extension is $2,500 at each de-
scribed premises.
e. "Valuable Papers And Records"
(1) You may extend the insurance that ap-
plies to Business Personal Property to
apply to direct physical loss or damage
to "valuable papers and records" that
you own, or that are in your care, cus-
tody or control caused by or resulting
from a Covered Cause of Loss. This
Coverage Extension includes the cost
to research lost information on "valu-
able papers and records" for which
duplicates do not exist.
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(2) This Coverage Extension does not ap-
ply to:
(a) Property held as samples or for
delivery after sale;
(b) Property in storage away from the
premises shown in the Declara-
tions.
(3) The most we will pay under this Cov-
erage Extension for loss or damage to
"valuable papers and records" in any
one occurrence at the described
premises is $5,000, unless a higher
Limit of Insurance for "valuable papers
and records" is shown in the Declara-
tions.
For "valuable papers and records" not
at the described premises, the most
we will pay is $2,500.
(4) Section B. Exclusions of this Coverage
Form does not apply to this Coverage
Extension except for:
(a) Paragraph B.1.c., Governmental
Action;
(b) Paragraph B.1.d., Nuclear Hazard;
(c) Paragraph B.1.f., War And Military
Action;
(d) Paragraph B.2.f., Dishonesty;
(e) Paragraph B.2.g., False Pretense;
(f) Paragraph B.3.; and
(g) The Accounts Receivable and "Val-
uable Papers And Records" Exclu-
sions.
f. Accounts Receivable
(1) You may extend the insurance that ap-
plies to Business Personal Property to
apply to accounts receivable. We will
pay:
(a) All amounts due from your custom-
ers that you are unable to collect;
(b) Interest charges on any loan re-
quired to offset amounts you are
unable to collect pending our pay-
ment of these amounts;
(c) Collection expenses in excess of
your normal collection expenses
that are made necessary by loss or
damage; and
(d) Other reasonable expenses that
you incur to re-establish your re-
cords of accounts receivable;
that result from direct physical loss or
damage by any Covered Cause of Loss
to your records of accounts receivable.
(2) The most we will pay under this Cov-
erage Extension for loss or damage in
any one occurrence at the described
premises is $5,000, unless a higher
Limit of Insurance for accounts receiv-
able is shown in the Declarations.
For accounts receivable not at the de-
scribed premises, the most we will pay
is $2,500.
(3) Section B. Exclusions of this Coverage
Form does not apply to this Coverage
Extension except for:
(a) Paragraph B.1.c., Governmental
Action;
(b) Paragraph B.1.d., Nuclear Hazard;
(c) Paragraph B.1.f., War And Military
Action;
(d) Paragraph B.2.f., Dishonesty;
(e) Paragraph B.2.g., False Pretense;
(f) Paragraph B.3.; and
(g) The Accounts Receivable and "Val-
uable Papers And Records" Exclu-
sions.
B. Exclusions
1. We will not pay for loss or damage caused
directly or indirectly by any of the following.
Such loss or damage is excluded regardless
of any other cause or event that contributes
concurrently or in any sequence to the loss.
a. Ordinance Or Law
The enforcement of any ordinance or law:
(1) Regulating the construction, use or re-
pair of any property; or
(2) Requiring the tearing down of any
property, including the cost of remov-
ing its debris.
This exclusion, Ordinance Or Law, applies
whether the loss results from:
(1) An ordinance or law that is enforced
even if the property has not been
damaged; or
(2) The increased costs incurred to com-
ply with an ordinance or law in the
course of construction, repair, reno-
vation, remodeling or demolition of
property or removal of its debris, fol-
lowing a physical loss to that property.
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b. Earth Movement
(1) Any earth movement (other than
sinkhole collapse), such as an earth-
quake, landslide, mine subsidence or
earth sinking, rising or shifting. But if
earth movement results in fire or ex-
plosion, we will pay for the loss or
damage caused by that fire or explo-
sion.
(2) Volcanic eruption, explosion or
effusion. But if volcanic eruption, ex-
plosion or effusion results in fire,
building glass breakage or volcanic
action, we will pay for the loss or
damage caused by that fire, building
glass breakage or volcanic action.
Volcanic action means direct loss or
damage resulting from the eruption of
a volcano when the loss or damage is
caused by:
(a) Airborne volcanic blast or airborne
shock waves;
(b) Ash, dust, or particulate matter; or
(c) Lava flow.
All volcanic eruptions that occur within
any 168-hour period will constitute a
single occurrence.
Volcanic action does not include the
cost to remove ash, dust or particulate
matter that does not cause direct
physical loss of or damage to Covered
Property.
c. Governmental Action
Seizure or destruction of property by or-
der of governmental authority.
But we will pay for loss or damage caused
by or resulting from acts of destruction
ordered by governmental authority and
taken at the time of a fire to prevent its
spread, if the fire would be covered under
this policy.
d. Nuclear Hazard
Nuclear reaction or radiation, or radioac-
tive contamination, however caused.
But if nuclear reaction or radiation, or ra-
dioactive contamination, results in fire, we
will pay for the loss or damage caused by
that fire.
e. Power Failure
The failure of power or other utility service
supplied to the described premises, how-
ever caused, if the failure occurs away
from the described premises.
But if failure of power or other utility ser-
vice results in a Covered Cause of Loss,
we will pay for the loss or damage caused
by that Covered Cause of Loss.
f. War And Military Action
(1) War, including undeclared or civil war;
(2) Warlike action by a military force, in-
cluding action in hindering or defend-
ing against an actual or expected
attack, by any government, sovereign
or other authority using military per-
sonnel or other agents; or
(3) Insurrection, rebellion, revolution,
usurped power, or action taken by
governmental authority in hindering or
defending against any of these.
g. Water
(1) Flood, surface water, waves, tides,
tidal waves, overflow of any body of
water, or their spray, all whether
driven by wind or not;
(2) Mudslide or mudflow;
(3) Water that backs up or overflows from
a sewer, drain or sump; or
(4) Water under the ground surface press-
ing on, or flowing or seeping through:
(a) Foundations, walls, floors or paved
surfaces;
(b) Basements, whether paved or not;
or
(c) Doors, windows or other openings.
But if Water, as described in B.1.g.(1)
through B.1.g.(4), results in fire, explo-
sion or sprinkler leakage, we will pay
for the loss or damage caused by that
fire, explosion or sprinkler leakage.
2. We will not pay for loss or damage caused
by or resulting from any of the following:
a. Electrical Apparatus
Artificially generated electrical current,
including electric arcing, that disturbs
electrical devices, appliances or wires.
But if artificially generated electrical cur-
rent results in fire, we will pay for the loss
or damage caused by fire.
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b. Consequential Losses
Delay, loss of use or loss of market.
c. Smoke, Vapor, Gas
Smoke, vapor or gas from agricultural
smudging or industrial operations.
d. Steam Apparatus
Explosion of steam boilers, steam pipes,
steam engines or steam turbines owned
or leased by you, or operated under your
control. But if explosion of steam boilers,
steam pipes, steam engines or steam tur-
bines results in fire or combustion explo-
sion, we will pay for the loss or damage
caused by that fire or combustion explo-
sion. We will also pay for loss or damage
caused by or resulting from the explosion
of gases or fuel within the furnace of any
fired vessel or within the flues or pas-
sages through which the gases of com-
bustion pass.
e. Frozen Plumbing
Water, other liquids, powder or molten
material that leaks or flows from plumb-
ing, heating, air conditioning or other
equipment (except fire protective systems)
caused by or resulting from freezing, un-
less:
(1) You do your best to maintain heat in
the building or structure; or
(2) You drain the equipment and shut off
the supply if the heat is not maintained.
f. Dishonesty
Dishonest or criminal acts by you, anyone
else with an interest in the property, or
any of your or their partners, employees,
directors, trustees, authorized represen-
tatives or anyone to whom you entrust the
property for any purpose:
(1) Acting alone or in collusion with oth-
ers;
(2) Whether or not occurring during the
hours of employment.
This exclusion does not apply to acts of
destruction by your employees; but theft
by employees is not covered.
With respect to accounts receivable and
"valuable papers and records", this exclu-
sion does not apply to carriers for hire.
g. False Pretense
Voluntary parting with any property by you
or anyone else to whom you have en-
trusted the property if induced to do so by
any fraudulent scheme, trick, device or
false pretense.
h. Exposed Property
Rain, snow, ice or sleet to personal prop-
erty in the open.
i. Collapse
Collapse, except as provided in the Addi-
tional Coverage for Collapse. But if col-
lapse results in a Covered Cause of Loss,
we will pay for the loss or damage caused
by that Covered Cause of Loss.
j. Pollution
We will not pay for loss or damage caused
by or resulting from the discharge, dis-
persal, seepage, migration, release or es-
cape of "pollutants" unless the discharge,
dispersal, seepage, migration, release or
escape is itself caused by any of the
"specified causes of loss". But if the dis-
charge, dispersal, seepage, migration, re-
lease or escape of "pollutants" results in
a "specified cause of loss", we will pay for
the loss or damage caused by that "spec-
ified cause of loss".
k. Other Types Of Loss
(1) Wear and tear;
(2) Rust, corrosion, fungus, decay, deteri-
oration, hidden or latent defect or any
quality in property that causes it to
damage or destroy itself;
(3) Smog;
(4) Settling, cracking, shrinking or expan-
sion;
(5) Nesting or infestation, or discharge or
release of waste products or se-
cretions, by insects, birds, rodents or
other animals;
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(6) Mechanical breakdown, including rup-
ture or bursting caused by centrifugal
force; or
(7) The following causes of loss to per-
sonal property:
(a) Dampness or dryness of atmos-
phere;
(b) Changes in or extremes of temper-
ature; or
(c) Marring or scratching.
But if an excluded cause of loss that is
listed in B.2.k.(1) through B.2.k.(7) results
in a "specified cause of loss" or building
glass breakage, we will pay for the loss
or damage caused by that "specified
cause of loss" or building glass breakage.
3. We will not pay for loss or damage caused
by or resulting from any of the following B.3.a.
through B.3.c. But if an excluded cause of
loss that is listed in B.3.a. through B.3.c. re-
sults in a Covered Cause of Loss, we will pay
for the loss or damage caused by that Cov-
ered Cause of Loss.
a. Weather Conditions
Weather conditions. But this exclusion
only applies if weather conditions contrib-
ute in any way with a cause or event ex-
cluded in Paragraph 1. above to produce
the loss or damage.
b. Acts Or Decisions
Acts or decisions, including the failure to
act or decide, of any person, group, or-
ganization or governmental body.
c. Negligent Work
Faulty, inadequate or defective:
(1) Planning, zoning, development, sur-
veying, siting;
(2) Design, specifications, workmanship,
repair, construction, renovation, re-
modeling, grading, compaction;
(3) Materials used in repair, construction,
renovation or remodeling; or
(4) Maintenance;
of part or all of any property on or off the
described premises.
4. Business Income And Extra Expense Exclu-
sions
We will not pay for:
a. Any Extra Expense, or increase of Busi-
ness Income loss, caused by or resulting
from:
(1) Delay in rebuilding, repairing or re-
placing the property or resuming "op-
erations", due to interference at the
location of the rebuilding, repair or re-
placement by strikers or other per-
sons; or
(2) Suspension, lapse or cancellation of
any license, lease or contract. But if
the suspension, lapse or cancellation
is directly caused by the suspension
of "operations", we will cover such loss
that affects your Business Income dur-
ing the "period of restoration".
b. Any other consequential loss.
5. Accounts Receivable And "Valuable Papers
And Records" Exclusions
The following additional exclusions apply to
the Accounts Receivable and "Valuable Pa-
pers And Records" Coverage Extensions:
a. We will not pay for loss or damage caused
by or resulting from electrical or magnetic
injury, disturbance or erasure of elec-
tronic recordings that is caused by or re-
sults from:
(a) Programming errors or faulty ma-
chine instructions;
(b) Faulty installation or maintenance
of data processing equipment or
component parts;
But we will pay for direct loss or dam-
age caused by lightning.
b. Applicable to "Valuable Papers and Re-
cords" only:
We will not pay for loss or damage caused
by or resulting from any of the following:
(1) Errors or omissions in processing or
copying. But if errors or omissions in
processing or copying result in fire or
explosion, we will pay for the direct
loss or damage caused by the fire or
explosion.
(2) Wear and tear, gradual deterioration
or latent defect.
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c. Applicable to Accounts Receivable only:
We will not pay for:
(1) Loss or damage caused by or resulting
from alteration, falsification,
concealment or destruction of records
of accounts receivable done to conceal
the wrongful giving, taking or with-
holding of "money", "securities" or
other property.
This exclusion applies only to the ex-
tent of the wrongful giving, taking or
withholding.
(2) Loss or damage caused by or resulting
from bookkeeping, accounting or bill-
ing errors or omissions.
(3) Any loss or damage that requires any
audit of records or any inventory com-
putation to prove its factual existence.
C. Limits Of Insurance
1. The most we will pay for loss or damage in
any one occurrence is the applicable Limit of
Insurance shown in the Declarations.
2. The most we will pay for loss of or damage
to outdoor signs attached to buildings is
$1,000 per sign in any one occurrence.
3. The limits applicable to the Coverage Exten-
sions and the Fire Department Service
Charge and Pollutant Clean Up and Removal
Additional Coverages are in addition to the
Limits of Insurance.
4. Building Limit - Automatic Increase
a. The Limit of Insurance for Buildings will
automatically increase by the annual per-
centage shown in the Declarations.
b. The amount of increase will be:
(1) The Building limit that applied on the
most recent of the policy inception
date, the policy anniversary date, or
any other policy change amending the
Building limit, times
(2) The percentage of annual increase
shown in the Declarations, expressed
as a decimal (example: 8% is .08),
times
(3) The number of days since the begin-
ning of the current policy year of the
effective date of the most recent policy
change amending the Building limit,
divided by 365.
Example:
If: The applicable Building limit is $100,000.
The annual percentage increase is 8%.
The number of days since the beginning
of the policy year (or last policy change)
is 146.
The amount of increase is
$100,000 x .08 x 146 ÷ 365 = $3,200.
5. Business Personal Property Limit - Seasonal
Increase
a. The Limit of Insurance for Business Per-
sonal Property will automatically increase
by 25% to provide for seasonal variations.
b. This increase will apply only if the Limit
of Insurance shown for Business Personal
Property in the Declarations is at least
100% of your average monthly values
during the lesser of:
(1) The 12 months immediately preceding
the date the loss or damage occurs; or
(2) The period of time you have been in
business as of the date the loss or
damage occurs.
D. Deductibles
1. We will not pay for loss or damage in any one
occurrence until the amount of loss or dam-
age exceeds the Deductible shown in the
Declarations. We will then pay the amount of
loss or damage in excess of the Deductible
up to the applicable Limit of Insurance.
2. Regardless of the amount of the Deductible,
the most we will deduct from any loss or
damage under all of the following Optional
Coverages and the Additional Coverage - Ex-
terior Building Glass in any one occurrence
is the Optional Coverage/Exterior Building
Glass Deductible shown in the Declarations:
a. Money and Securities;
b. Employee Dishonesty;
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c. Interior Glass; and
d. Outdoor Signs.
But this Optional Coverage/Exterior Building
Glass Deductible will not increase the
Deductible shown in the Declarations. This
Deductible will be used to satisfy the re-
quirements of the Deductible in the Declara-
tions.
3. No deductible applies to the following Addi-
tional Coverages:
a. Fire Department Service Charge;
b. Business Income;
c. Extra Expense; and
d. Civil Authority.
E. Property Loss Conditions
1. Abandonment
There can be no abandonment of any prop-
erty to us.
2. Appraisal
If we and you disagree on the amount of loss,
either may make written demand for an ap-
praisal of the loss. In this event, each party
will select a competent and impartial ap-
praiser. The two appraisers will select an
umpire. If they cannot agree, either may re-
quest that selection be made by a judge of a
court having jurisdiction. The appraisers will
state separately the amount of loss. If they fail
to agree, they will submit their differences to
the umpire. A decision agreed to by any two
will be binding. Each party will:
a. Pay its chosen appraiser; and
b. Bear the other expenses of the appraisal
and umpire equally.
If there is an appraisal, we will still retain our
right to deny the claim.
3. Duties In The Event Of Loss Or Damage
a. You must see that the following are done
in the event of loss or damage to Covered
Property:
(1) Notify the police if a law may have
been broken.
(2) Give us prompt notice of the loss or
damage. Include a description of the
property involved.
(3) As soon as possible, give us a de-
scription of how, when and where the
loss or damage occurred.
(4) Take all reasonable steps to protect
the Covered Property from further
damage, and keep a record of your
expenses necessary to protect the
Covered Property, for consideration in
the settlement of the claim. This will
not increase the Limit of Insurance.
However, we will not pay for any sub-
sequent loss or damage resulting from
a cause of loss that is not a Covered
Cause of Loss. Also, if feasible, set the
damaged property aside and in the
best possible order for examination.
(5) At our request, give us complete in-
ventories of the damaged and undam-
aged property. Include quantities,
costs, values and amount of loss
claimed.
(6) As often as may be reasonably re-
quired, permit us to inspect the prop-
erty proving the loss or damage and
examine your books and records.
Also permit us to take samples of
damaged and undamaged property for
inspection, testing and analysis, and
permit us to make copies from your
books and records.
(7) Send us a signed, sworn proof of loss
containing the information we request
to investigate the claim. You must do
this within 60 days after our request.
We will supply you with the necessary
forms.
(8) Cooperate with us in the investigation
or settlement of the claim.
(9) Resume all or part of your "operations"
as quickly as possible.
b. We may examine any insured under oath,
while not in the presence of any other in-
sured and at such times as may be rea-
sonably required, about any matter
relating to this insurance or the claim, in-
cluding an insured's books and records.
In the event of an examination, an in-
sured's answers must be signed.
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4. Legal Action Against Us
No one may bring a legal action against us
under this insurance unless:
a. There has been full compliance with all of
the terms of this insurance; and
b. The action is brought within 2 years after
the date on which the direct physical loss
or damage occurred.
5. Limitation - Electronic Media And Records
We will not pay for any loss of Business In-
come caused by direct physical loss of or
damage to Electronic Media and Records af-
ter the longer of:
a. 60 consecutive days from the date of di-
rect physical loss or damage; or
b. The period, beginning with the date of di-
rect physical loss or damage, necessary
to repair, rebuild or replace with reason-
able speed and similar quality, other
property at the described premises due to
loss or damage caused by the same oc-
currence.
Electronic Media and Records are:
(1) Electronic data processing, recording
or storage media such as films, tapes,
discs, drums or cells;
(2) Data stored on such media; or
(3) Programming records used for elec-
tronic data processing or electronically
controlled equipment.
Example No. 1:
A Covered Cause of Loss damages a com-
puter on June 1. It takes until September 1 to
replace the computer, and until October 1 to
restore the data that was lost when the dam-
age occurred. We will only pay for the Busi-
ness Income loss sustained during the period
June 1 - September 1. Loss during the period
September 2 - October 1 is not covered.
Example No. 2:
A Covered Cause of Loss results in the loss
of data processing programming records on
August 1. The records are replaced on Octo-
ber 15. We will only pay for the Business In-
come loss sustained during the period August
1 - September 29 (60 consecutive days). Loss
during the period September 30 - October 15
is not covered.
6. Loss Payment
In the event of loss or damage covered by
this policy:
a. At our option, we will either:
(1) Pay the value of lost or damaged
property;
(2) Pay the cost of repairing or replacing
the lost or damaged property;
(3) Take all or any part of the property at
an agreed or appraised value; or
(4) Repair, rebuild or replace the property
with other property of like kind and
quality, subject to d.(1)(e) below.
b. We will give notice of our intentions within
30 days after we receive the sworn proof
of loss.
c. We will not pay you more than your finan-
cial interest in the Covered Property.
d. Except as provided in (2) through (8) be-
low, we will determine the value of Cov-
ered Property as follows:
(1) At replacement cost without deduction
for depreciation, subject to the follow-
ing:
(a) If, at the time of loss, the Limit of
Insurance on the lost or damaged
property is 80% or more of the full
replacement cost of the property
immediately before the loss, we will
pay the cost to repair or replace,
after application of the deductible
and without deduction for depreci-
ation, but not more than the least
of the following amounts:
(i) The Limit of Insurance under
this policy that applies to the
lost or damaged property;
(ii) The cost to replace, on the same
premises, the lost or damaged
property with other property:
i. Of comparable material and
quality; and
ii. Used for the same purpose;
or
(iii) The amount that you actually
spend that is necessary to re-
pair or replace the lost or dam-
aged property.
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(b) If, at the time of loss, the Limit of
Insurance applicable to the lost or
damaged property is less than 80%
of the full replacement cost of the
property immediately before the
loss, we will pay the greater of the
following amounts, but not more
than the Limit of Insurance that ap-
plies to the property:
(i) The actual cash value of the lost
or damaged property; or
(ii) A proportion of the cost to repair
or replace the lost or damaged
property, after application of the
deductible and without de-
duction for depreciation. This
proportion will equal the ratio of
the applicable Limit of Insurance
to 80% of the cost of repair or
replacement.
(c) You may make a claim for loss or
damage covered by this insurance
on an actual cash value basis in-
stead of on a replacement cost ba-
sis. In the event you elect to have
loss or damage settled on an actual
cash value basis, you may still
make a claim on a replacement
cost basis if you notify us of your
intent to do so within 180 days after
the loss or damage.
(d) We will not pay on a replacement
cost basis for any loss or damage:
(i) Until the lost or damaged prop-
erty is actually repaired or re-
placed; and
(ii) Unless the repairs or replace-
ment are made as soon as rea-
sonably possible after the loss
or damage.
(e) The cost to repair, rebuild or re-
place does not include the in-
creased cost attributable to
enforcement of any ordinance or
law regulating the construction, use
or repair of any property.
(2) If the "Actual Cash Value - Buildings"
option applies, as shown in the Decla-
rations, Paragraph (1) above does not
apply to Buildings. Instead, we will de-
termine the value of Buildings at actual
cash value.
(3) The following property at actual cash
value:
(a) Used or second-hand merchandise
held in storage or for sale;
(b) Property of others, but this property
is not covered for more than the
amount for which you are liable,
plus the cost of labor, materials or
services furnished or arranged by
you on personal property of others;
(c) Household contents, except per-
sonal property in apartments or
rooms furnished by you as landlord;
(d) Manuscripts;
(e) Works of art, antiques or rare arti-
cles, including etchings, pictures,
statuary, marbles, bronzes,
porcelains and bric-a-brac.
(4) Glass at the cost of replacement with
safety glazing material if required by
law.
(5) Tenants' Improvements and
Betterments at:
(a) Replacement cost if you make re-
pairs promptly.
(b) A proportion of your original cost if
you do not make repairs promptly.
We will determine the proportionate
value as follows:
(i) Multiply the original cost by the
number of days from the loss or
damage to the expiration of the
lease; and
(ii) Divide the amount determined in
(i) above by the number of days
from the installation of improve-
ments to the expiration of the
lease.
If your lease contains a renewal
option, the expiration of the renewal
option period will replace the expi-
ration of the lease in this proce-
dure.
(c) Nothing if others pay for repairs or
replacement.
Page 16 of 23 Copyright, Insurance Services Office, Inc., 1999 BP 00 02 12 99 £
000203
(6) "Valuable papers and records", includ-
ing those which exist on electronic or
magnetic media (other than prepack-
aged software programs), at the cost
of:
(a) Blank materials for reproducing the
records; and
(b) Labor to transcribe or copy the re-
cords.
This condition does not apply to "valu-
able papers and records" that are ac-
tually replaced or restored.
(7) Applicable only to the Optional Cover-
ages:
(a) "Money" at its face value; and
(b) "Securities" at their value at the
close of business on the day the
loss is discovered.
(8) Applicable only to Accounts Receiv-
able:
(a) If you cannot accurately establish
the amount of accounts receivable
outstanding as of the time of loss
or damage:
(i) We will determine the total of
the average monthly amounts of
accounts receivable for the 12
months immediately preceding
the month in which the loss or
damage occurs; and
(ii) We will adjust that total for any
normal fluctuations in the
amount of accounts receivable
for the month in which the loss
or damage occurred or for any
demonstrated variance from the
average for that month.
(b) The following will be deducted from
the total amount of accounts
receivable, however that amount is
established:
(i) The amount of the accounts for
which there is no loss or dam-
age;
(ii) The amount of the accounts that
you are able to re-establish or
collect;
(iii) An amount to allow for probable
bad debts that you are normally
unable to collect; and
(iv) All unearned interest and ser-
vice charges.
e. Our payment for loss of or damage to
personal property of others will only be for
the account of the owners of the property.
We may adjust losses with the owners of
lost or damaged property if other than
you. If we pay the owners, such payments
will satisfy your claims against us for the
owners' property. We will not pay the
owners more than their financial interest
in the Covered Property.
f. We may elect to defend you against suits
arising from claims of owners of property.
We will do this at our expense.
g. We will pay for covered loss or damage
within 30 days after we receive the sworn
proof of loss, provided you have complied
with all of the terms of this policy, and
(1) We have reached agreement with you
on the amount of loss; or
(2) An appraisal award has been made.
7. Recovered Property
If either you or we recover any property after
loss settlement, that party must give the other
prompt notice. At your option, you may retain
the property. But then you must return to us
the amount we paid to you for the property.
We will pay recovery expenses and the ex-
penses to repair the recovered property,
subject to the Limit of Insurance.
8. Resumption Of Operations
We will reduce the amount of your:
a. Business Income loss, other than Extra
Expense, to the extent you can resume
your "operations", in whole or in part, by
using damaged or undamaged property
(including merchandise or stock) at the
described premises or elsewhere.
b. Extra Expense loss to the extent you can
return "operations" to normal and discon-
tinue such Extra Expense.
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9. Vacancy
a. Description Of Terms
(1) As used in this Vacancy Condition, the
term building and the term vacant have
the meanings set forth in (1)(a) and
(1)(b) below:
(a) When this policy is issued to a ten-
ant, and with respect to that ten-
ant's interest in Covered Property,
building means the unit or suite
rented or leased to the tenant. Such
building is vacant when it does not
contain enough business personal
property to conduct customary op-
erations.
(b) When this policy is issued to the
owner of a building, building means
the entire building. Such building is
vacant when 70% or more of its
total square footage:
(i) Is not rented; or
(ii) Is not used to conduct custom-
ary operations.
(2) Buildings under construction or reno-
vation are not considered vacant.
b. Vacancy Provisions
If the building where loss or damage oc-
curs has been vacant for more than 60
consecutive days before that loss or dam-
age occurs:
(1) We will not pay for any loss or damage
caused by any of the following even if
they are Covered Causes of Loss:
(a) Vandalism;
(b) Sprinkler leakage, unless you have
protected the system against freez-
ing;
(c) Building glass breakage;
(d) Water damage;
(e) Theft; or
(f) Attempted theft.
(2) With respect to Covered Causes of
Loss other than those listed in b.(1)(a)
through b.(1)(f) above, we will reduce
the amount we would otherwise pay for
the loss or damage by 15%.
F. Property General Conditions
1. Control Of Property
Any act or neglect of any person other than
you beyond your direction or control will not
affect this insurance.
The breach of any condition of this Coverage
Form at any one or more locations will not
affect coverage at any location where, at the
time of loss or damage, the breach of condi-
tion does not exist.
2. Mortgageholders
a. The term "mortgageholder" includes trus-
tee.
b. We will pay for covered loss of or damage
to buildings or structures to each
mortgageholder shown in the Declarations
in their order of precedence, as interests
may appear.
c. The mortgageholder has the right to re-
ceive loss payment even if the
mortgageholder has started foreclosure
or similar action on the building or struc-
ture.
d. If we deny your claim because of your acts
or because you have failed to comply with
the terms of this policy, the
mortgageholder will still have the right to
receive loss payment if the
mortgageholder:
(1) Pays any premium due under this pol-
icy at our request if you have failed to
do so;
(2) Submits a signed, sworn proof of loss
within 60 days after receiving notice
from us of your failure to do so; and
(3) Has notified us of any change in own-
ership, occupancy or substantial
change in risk known to the
mortgageholder.
All of the terms of this policy will then ap-
ply directly to the mortgageholder.
e. If we pay the mortgageholder for any loss
or damage and deny payment to you be-
cause of your acts or because you have
failed to comply with the terms of this
policy:
(1) The mortgageholder's rights under the
mortgage will be transferred to us to
the extent of the amount we pay; and
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(2) The mortgageholder's right to recover
the full amount of the
mortgageholder's claim will not be im-
paired.
At our option, we may pay to the
mortgageholder the whole principal on the
mortgage plus any accrued interest. In
this event, your mortgage and note will be
transferred to us and you will pay your
remaining mortgage debt to us.
f. If we cancel this policy, we will give writ-
ten notice to the mortgageholder at least:
(1) 10 days before the effective date of
cancellation if we cancel for your non-
payment of premium; or
(2) 30 days before the effective date of
cancellation if we cancel for any other
reason.
g. If we elect not to renew this policy, we will
give written notice to the mortgageholder
at least 10 days before the expiration date
of this policy.
3. No Benefit To Bailee
No person or organization, other than you,
having custody of Covered Property will ben-
efit from this insurance.
4. Policy Period, Coverage Territory
Under this form:
a. We cover loss or damage commencing:
(1) During the policy period shown in the
Declarations; and
(2) Within the coverage territory or, with
respect to property in transit, while it
is between points in the coverage ter-
ritory.
b. The coverage territory is:
(1) The United States of America (includ-
ing its territories and possessions);
(2) Puerto Rico; and
(3) Canada.
G. Optional Coverages
If shown as applicable in the Declarations, the
following Optional Coverages also apply. These
coverages are subject to the terms and condi-
tions applicable to property coverage in this
policy, except as provided below.
1. Outdoor Signs
a. We will pay for direct physical loss of or
damage to all outdoor signs at the de-
scribed premises:
(1) Owned by you; or
(2) Owned by others but in your care,
custody or control.
b. Paragraph A.3., Covered Causes Of Loss,
and Section B., Exclusions, do not apply
to this Optional Coverage, except for:
(1) Paragraph B.1.c., Governmental
Action;
(2) Paragraph B.1.d., Nuclear Hazard; and
(3) Paragraph B.1.f., War And Military
Action.
c. We will not pay for loss or damage caused
by or resulting from:
(1) Wear and tear;
(2) Hidden or latent defect;
(3) Rust;
(4) Corrosion; or
(5) Mechanical breakdown.
d. The most we will pay for loss or damage
in any one occurrence is the Limit of In-
surance for Outdoor Signs shown in the
Declarations.
e. The provisions of this Optional Coverage
supersede all other references to outdoor
signs in this policy.
2. Interior Glass
a. We will pay for direct physical loss of or
damage to items of glass that are perma-
nently affixed to the interior walls, floors
or ceilings of a covered building or struc-
ture at the described premises, provided
each item is:
(1) Described in the Declarations as cov-
ered under this Optional Coverage;
and
(2) Located in the basement or ground
floor level of the building or structure,
unless the Declarations show that this
Optional Coverage is applicable to in-
terior glass at all floors; and
(3) Owned by you, or owned by others but
in your care, custody or control.
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b. We will also pay for necessary:
(1) Expenses incurred to put up temporary
plates or board up openings;
(2) Repair or replacement of encasing
frames; and
(3) Expenses incurred to remove or re-
place obstructions.
c. Paragraph A.3., Covered Causes Of Loss,
and Section B., Exclusions, do not apply
to this Optional Coverage, except for:
(1) Paragraph B.1.c., Governmental
Action;
(2) Paragraph B.1.d., Nuclear Hazard; and
(3) Paragraph B.1.f., War And Military
Action.
d. We will not pay for loss or damage caused
by or resulting from:
(1) Wear and tear;
(2) Hidden or latent defect;
(3) Corrosion; or
(4) Rust.
e. This Optional Coverage supersedes all
limitations in this policy that apply to inte-
rior glass.
3. Money And Securities
a. We will pay for loss of "money" and "se-
curities" used in your business while at a
bank or savings institution, within your
living quarters or the living quarters of
your partners or any employee having use
and custody of the property, at the de-
scribed premises, or in transit between
any of these places, resulting directly
from:
(1) Theft, meaning any act of stealing;
(2) Disappearance; or
(3) Destruction.
b. In addition to the Limitations and Exclu-
sions applicable to property coverage, we
will not pay for loss:
(1) Resulting from accounting or arithme-
tical errors or omissions;
(2) Due to the giving or surrendering of
property in any exchange or purchase;
or
(3) Of property contained in any "money"-
operated device unless the amount of
"money" deposited in it is recorded by
a continuous recording instrument in
the device.
c. The most we will pay for loss in any one
occurrence is:
(1) The limit shown in the Declarations for
Inside the Premises for "money" and
"securities" while:
(a) In or on the described premises; or
(b) Within a bank or savings institution;
and
(2) The limit shown in the Declarations for
Outside the Premises for "money" and
"securities" while anywhere else.
d. All loss:
(1) Caused by one or more persons; or
(2) Involving a single act or series of re-
lated acts;
is considered one occurrence.
e. You must keep records of all "money" and
"securities" so we can verify the amount
of any loss or damage.
4. Employee Dishonesty
a. We will pay for direct loss of or damage to
Business Personal Property and "money"
and "securities" resulting from dishonest
acts committed by any of your employees
acting alone or in collusion with other
persons (except you or your partner) with
the manifest intent to:
(1) Cause you to sustain loss or damage;
and also
(2) Obtain financial benefit (other than
salaries, commissions, fees, bonuses,
promotions, awards, profit sharing,
pensions or other employee benefits
earned in the normal course of em-
ployment) for:
(a) Any employee; or
(b) Any other person or organization.
b. We will not pay for loss or damage:
(1) Resulting from any dishonest or crimi-
nal act that you or any of your partners
commit whether acting alone or in
collusion with other persons.
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(2) The only proof of which as to its exist-
ence or amount is:
(a) An inventory computation; or
(b) A profit and loss computation.
c. The most we will pay for loss or damage
in any one occurrence is the Limit of In-
surance for Employee Dishonesty shown
in the Declarations.
d. All loss or damage:
(1) Caused by one or more persons; or
(2) Involving a single act or series of re-
lated acts;
is considered one occurrence.
e. We will pay only for loss or damage you
sustain through acts committed or events
occurring during the Policy Period. Re-
gardless of the number of years this policy
remains in force or the number of premi-
ums paid, no Limit of Insurance cumulates
from year to year or period to period.
f. This Optional Coverage does not apply to
any employee immediately upon discov-
ery by:
(1) You; or
(2) Any of your partners, officers or direc-
tors not in collusion with the employee;
of any dishonest act committed by that
employee before or after being hired by
you.
g. We will pay only for covered loss or dam-
age discovered no later than one year
from the end of the Policy Period.
h. If you (or any predecessor in interest)
sustained loss or damage during the pe-
riod of any prior insurance that you could
have recovered under that insurance ex-
cept that the time within which to discover
loss or damage had expired, we will pay
for it under this Optional Coverage, pro-
vided:
(1) This Optional Coverage became effec-
tive at the time of cancellation or ter-
mination of the prior insurance; and
(2) The loss or damage would have been
covered by this Optional Coverage had
it been in effect when the acts or
events causing the loss or damage
were committed or occurred.
i. The insurance under Paragraph h. above
is part of, not in addition to, the Limit of
Insurance applying to this Optional Cov-
erage and is limited to the lesser of the
amount recoverable under:
(1) This Optional Coverage as of its effec-
tive date; or
(2) The prior insurance had it remained in
effect.
5. Mechanical Breakdown
a. We will pay for direct damage to Covered
Property caused by an Accident to an Ob-
ject. The Object must be:
(1) Owned by you or in your care, custody
or control; and
(2) At the described premises.
b. Accident means a sudden and accidental
breakdown of the Object or a part of the
Object. At the time the breakdown occurs,
it must manifest itself by physical damage
to the Object that necessitates repair or
replacement.
c. None of the following is an Accident:
(1) Depletion, deterioration, corrosion or
erosion;
(2) Wear and tear;
(3) Leakage at any valve, fitting, shaft
seal, gland packing, joint or con-
nection;
(4) Breakdown of any vacuum tube, gas
tube or brush;
(5) Breakdown of any electronic computer
or electronic data processing equip-
ment;
(6) Breakdown of any structure or founda-
tion supporting the Object or any of its
parts;
(7) The functioning of any safety or pro-
tective device; or
(8) The explosion of gases or fuel within
the furnace of any Object or within the
flues or passages through which the
gases of combustion pass.
d. Object means any of the following equip-
ment:
(1) Boiler and Pressure Vessels:
(a) Steam heating boilers and
condensate return tanks used with
them;
BP 00 02 12 99 Copyright, Insurance Services Office, Inc., 1999 Page 21 of 23 £
000208
(b) Hot water heating boilers and ex-
pansion tanks used with them;
(c) Hot water supply boilers;
(d) Other fired or unfired vessels used
for maintenance or service of the
described premises but not used for
processing or manufacturing;
(e) Steam boiler piping, valves, fittings,
traps and separators, but only if
they:
(i) Are on your premises or be-
tween parts of your premises;
(ii) Contain steam or condensate of
steam; and
(iii) Are not part of any other vessel
or apparatus;
(f) Feed water piping between any
steam boiler and a feed pump or
injector.
(2) Air Conditioning Units - Any air condi-
tioning unit that has a capacity of
60,000 Btu or more, including:
(a) Inductors, convectors and coils that
make use of a refrigerant and form
part of a cooling, humidity control
or space heating system;
(b) Interconnecting piping, valves and
fittings containing only a
refrigerant, water, brine or other
solution;
(c) Vessels heated directly or indirectly
that:
(i) Form part of an absorption type
system; and
(ii) Function as a generator, regen-
erator or concentrator;
(d) Compressors, pumps, fans and
blowers used solely with the sys-
tem together with their driving
electric motors; and
(e) Control equipment used solely with
the system.
e. Object does not mean:
(1) As Boiler and Pressure Vessels:
(a) Equipment that is not under internal
vacuum or internal pressure other
than weight of contents;
(b) Boiler settings;
(c) Insulating or refractory material; or
(d) Electrical, reciprocating or rotating
apparatus within or forming a part
of the boiler or vessel.
(2) As Air Conditioning Units, any:
(a) Vessel, cooling tower, reservoir or
other source of cooling water for a
condenser or compressor, or any
water piping leading to or from that
source; or
(b) Wiring or piping leading to or from
the unit.
f. We will not pay for an Accident to any
Object while being tested.
g. Suspension
Whenever an Object is found to be in, or
exposed to, a dangerous condition, any of
our representatives may immediately
suspend the insurance against loss from
an Accident to that Object. This can be
done by delivering or mailing a written
notice of suspension to:
(1) Your last known address; or
(2) The address where the Object is lo-
cated.
If we suspend your insurance, you will get
a pro rata refund of premium. But the
suspension will be effective even if we
have not yet made or offered a refund.
H. Property Definitions
1. "Money" means:
a. Currency, coins and bank notes in current
use and having a face value; and
b. Travelers checks, register checks and
money orders held for sale to the public.
2. "Operations" means your business activities
occurring at the described premises.
3. "Period of restoration" means the period of
time that:
a. Begins:
(1) 72 hours after the time of direct phys-
ical loss or damage for Business In-
come Coverage; or
(2) Immediately after the time of direct
physical loss or damage for Extra Ex-
pense Coverage;
caused by or resulting from any Covered
Cause of Loss at the described premises;
and
d
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b. Ends on the earlier of:
(1) The date when the property at the de-
scribed premises should be repaired,
rebuilt or replaced with reasonable
speed and similar quality; or
(2) The date when business is resumed at
a new permanent location.
"Period of restoration" does not include any
increased period required due to the
enforcement of any ordinance or law that:
(1) Regulates the construction, use or re-
pair, or requires the tearing down of
any property; or
(2) Requires any insured or others to test
for, monitor, clean up, remove, contain,
treat, detoxify or neutralize, or in any
way respond to or assess the effects
of "pollutants".
The expiration date of this policy will not cut
short the "period of restoration".
4. "Pollutants" means any solid, liquid, gaseous
or thermal irritant or contaminant, including
smoke, vapor, soot, fumes, acids, alkalis,
chemicals and waste. Waste includes materi-
als to be recycled, reconditioned or re-
claimed.
5. "Securities" means negotiable and non-
negotiable instruments or contracts repres-
enting either "money" or other property and
includes:
a. Tokens, tickets, revenue and other stamps
(whether represented by actual stamps or
unused value in a meter) in current use;
and
b. Evidences of debt issued in connection
with credit or charge cards, which cards
are not issued by you;
but does not include "money".
6. "Specified Causes of Loss" means the fol-
lowing:
Fire; lightning; explosion, windstorm or hail;
smoke; aircraft or vehicles; riot or civil
commotion; vandalism; leakage from fire ex-
tinguishing equipment; sinkhole collapse;
volcanic action; falling objects; weight of
snow, ice or sleet; water damage.
a. Sinkhole collapse means the sudden
sinking or collapse of land into under-
ground empty spaces created by the
action of water on limestone or dolomite.
This cause of loss does not include:
(1) The cost of filling sinkholes; or
(2) Sinking or collapse of land into man-
made underground cavities.
b. Falling objects does not include loss of or
damage to:
(1) Personal property in the open; or
(2) The interior of a building or structure,
or property inside a building or struc-
ture, unless the roof or an outside wall
of the building or structure is first
damaged by a falling object.
c. Water damage means accidental dis-
charge or leakage of water or steam as
the direct result of the breaking apart or
cracking of any part of a system or appli-
ance (other than a sump system including
its related equipment and parts) contain-
ing water or steam.
7. "Valuable papers and records" means in-
scribed, printed, or written:
a. Documents;
b. Manuscripts; and
c. Records;
including abstracts, books, deeds, drawings,
films, maps or mortgages.
But "valuable papers and records" does not
mean:
d. "Money" or "Securities";
e. Converted Data;
f. Programs or instructions used in your
data processing operations, including the
materials on which the data is recorded.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
J6353
1st Edition
CHANGE TO LIMITS OF INSURANCE
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS LIABILITY COVERAGE FORM
APARTMENT OWNERS LIABILITY COVERAGE FORM
CONDOMINIUM LIABILITY COVERAGE FORM
The following provision replaces D.1.
1. The Limits of Insurance shown in the Declarations and the rules below fix the most we will pay regardless of
the number of:
a. Insureds;
Claims made or "suits" brought;b.
c. Persons or organizations making "claims" or bringing "suits"; or
d. Policies involved.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
93-6353 1ST EDITION 11-07 J6353101 PAGE 1 OF 1
J6353-ED1
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POLICY NUMBER: E2028
2nd Edition
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
OTHER TYPES OF LOSS ENDORSEMENT
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
A. Under B. Exclusions, 2.k(2) is deleted and replaced with the following:
(2) Rust, corrosion, "mold", decay, deterioration, hidden or latent defect or any quality in property that causes
it to damage or destroy itself;
B. The following is added to H. Property Definitions:
Mold means any type or form of fungus including but not limited to mildew, mycotoxins, spores, scents or
by- products produced or released by "mold".
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
91-2028, 2nd Edition 02/04 Includes Copyright material  ISO Properties, Inc., with its Page 1 of 1
permission.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY
E3027
NO COVERAGE FOR CERTAIN COMPUTER-RELATED LOSSES 1st Edition
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS STANDARD PROPERTY COVERAGE FORM
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
BUSINESSOWNERS STANDARD FORM COMPUTER COVERAGE
BUSINESSOWNERS SPECIAL FORM COMPUTER COVERAGE
BUSINESSOWNERS LIABILITY COVERAGE FORM
STANDARD PROPERTY POLICY
COMMERCIAL PROPERTY COVERAGE PART
COMMERCIAL INLAND MARINE COVERAGE PART
COMMERCIAL CRIME COVERAGE PART
COMMERCIAL GENERAL LIABILITY COVERAGE PART
BUSINESS AUTO COVERAGE FORM
EQUIPMENT BREAKDOWN COVERAGE FORM
GARAGE COVERAGE FORM
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by the endorsement.
A. We will not pay for loss or damage to any property, loss of use
of any property, Extra Expense or loss of Business Income
caused directly or indirectly by:
However, if an excluded Cause of Loss results in:
1. a "Specified Cause of Loss" (such as fire) under the Causes of
Loss - Special Form; or
1. The failure or malfunction of: 2. a Covered Cause of Loss (such as fire) under the Causes of
Loss - Basic Form or Broad Form;a. Any of the following, whether belonging to you or to others:
we will pay only for the loss or damage caused by such
"Specified Cause of Loss" or Covered Cause of Loss.
(1) computer hardware;
(2) computer software;
(3) computer operating systems;
B. We will not pay for "bodily injury", "property damage",
"personal injury" or "advertising injury" for which any insured
may be held liable by reason of:
(4) computer networks;
(5) microprocessors (computer chips);
(6) any other computerized or electronic equipment or
components; 1. The failure or malfunction of any of the items listed in
paragraph A.1.a. of this endorsement; or(7) any electronic data processing equipment, computer
programs and software; or
2. Any products or services that directly or indirectly use or rely
upon, in any manner, any of the items listed in paragraph
A.1.a. of this endorsement
b. Any other products or services that directly or indirectly use
or rely upon, in any manner, any of the items listed in
paragraph 1.a. of this endorsement
due to the inability of those products or services described in
paragraphs 1. and 2. above to correctly recognize, distinguish,
interpret, accept or process any date(s) or times(s).
due to the inability of those products or services described in
paragraphs 1.a. and 1.b. to correctly recognize, distinguish,
interpret, accept or process any encoded, abbreviated or
encrypted date(s) or times(s). C. We will not pay for repair or modification of any part of an
electronic data processing system, or its related equipment, to
correct deficiencies or features of logic or operation.2. Any advice, consultation, design, evaluation, inspection,
installation, maintenance, repair or supervision done by you or
for you to determine, rectify or test any potential or actual
failure, malfunction or inadequacy described in paragraph A.1.
above.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise subject to all the terms of the
policy.
91-3027 1ST EDITION 1-98
E3027-ED1
Includes Copyright Material Insurance Services Office, Inc., 1998 E3027101 PAGE 1 OF 1
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E3415
nd
2 Edition
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
OUTDOOR FENCES AND WALLS
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS COVERAGE FORM - BP 00 03
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by
the endorsement.
Limits of Insurance:
$ Per Occurrence
A. The following item is added to paragraph A. 1. Covered Property in the BUSINESSOWNERS
COVERAGE FORM.
(7) Outdoor fences and walls.
The most we will pay in any one occurrence for loss or damage is the Limit of Insurance shown above.
B. Outdoor fences are deleted from A. 2. e. Property Not Covered and 6. Coverage Extensions, c. Outdoor
Property in the Coverage Form:
However, the coverage amount shown in this endorsement will never be less than the $2500 limit stated in the
Businessowners Coverage Form under 6. Coverage Extensions, c. Outdoor Property.
nd
91-3415, 2 Edition 12/02 Page 1 of 1
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BUSINESSOWNERS
BP 05 14 01 03
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
WAR LIABILITY EXCLUSION
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS COVERAGE FORM
The following provisions are added to the Businessown- (3) Insurrection, rebellion, revolution, usurped
ers Liability Coverage Form BP 00 06 and Section II power, or action taken by governmental
Liability of the Businessowners Coverage Form BP 00 authority in hindering or defending against
03: any of these.
A. Exclusion i. under Paragraph B.1., Exclusions B. Exclusion h. under Paragraph B.2. Exclusions
Applicable To Business Liability Coverage is re- Applicable To Medical Expenses Coverage does
placed by the following: not apply. Medical Expenses due to war are now
subject to Exclusion g. of Paragraph B.2. since1. Applicable To Business Liability Coverage
"bodily injury" arising out of war is now excluded un-
This insurance does not apply to: der Paragraph B.1., Exclusions Applicable To
Business Liability Coverage.i. War
"Bodily injury", "property damage", "personal
injury", "advertising injury" or "personal and
advertising injury", however caused, arising,
directly or indirectly, out of:
(1) War, including undeclared or civil war; or
(2) Warlike action by a military force, includ-
ing action in hindering or defending
against an actual or expected attack, by
any government, sovereign or other
authority using military personnel or other
agents; or
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POLICY NUMBER: BUSINESSOWNERS
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
BUSINESSOWNERS SPECIAL FORM COMPUTER COVERAGE
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
SCHEDULE*
Electronic Data Processing Equipment LIMITS OF INSURANCE
Prem. Bldg.
No. No.
$
$
$
The Limit of Insurance for Electronic Media and Records is 25% of the Limit of Insurance shown for Electronic
Data Processing Equipment unless a higher Limit of Insurance for Electronic Media and Records is shown
below.
Electronic Data Processing Media And Records LIMITS OF INSURANCE
Prem. Bldg.
No. No.
$
$
$
*Information required to complete this Schedule, if not shown on this endorsement, will be shown in the
Declarations.
The coverage provided by this endorsement is sub-
ject to the provisions applicable to the
Businessowners Special Property Coverage Form
attached to this policy, including the deductible
provisions, except as otherwise provided within this
endorsement.
The following provisions (A. through H. inclusive)
apply only to the coverage provided by this
endorsement:
A. Paragraph A.1.b. Business Personal Property is
replaced by the following:
b. Business Personal Property
Covered Property as used in this
endorsement includes the following types
of property that you own that are used in
your business; and property of others as
defined below, that is in your care, cus-
tody or control, except as otherwise pro-
vided in Loss Payment Property Loss
Condition E.6.d.(3)(b).
(1) Electronic Data Processing Equipment
(Hardware)
As used in this endorsement, Elec-
tronic Data Processing Equipment in-
cludes:
(a) Programmable electronic equip-
ment that is used to store, retrieve
and process data; and
(b) Associated peripheral equipment
that provides communication in-
cluding input and output functions
such as printing, or auxiliary func-
tions such as data transmission;
except as described in (2) below.
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POLICY NUMBER: BUSINESSOWNERS
(2) Electronic Media And Records (Includ-
ing Software)
As used in this endorsement, Elec-
tronic Media and Records includes:
(a) Electronic data processing, record-
ing or storage media such as films,
tapes, discs, drums or cells;
(b) Data stored on such media; and
(c) Programming records used for
electronic data processing or elec-
tronically controlled equipment.
B. The following is added to Paragraph A.2. Prop-
erty Not Covered:
g. Property held as samples, held for rental
or sale or that you rent to others;
h. Property in storage away from the prem-
ises shown in the Declarations or in the
Schedule, except as provided in the Cov-
erage Extensions of this endorsement;
i. Electronic data processing equipment
which is permanently installed or de-
signed to be permanently installed in any
aircraft, watercraft, motortruck or other
vehicle subject to motor vehicle registra-
tion; or
j. Accounts, bills, evidences of debt and
valuable papers and records. However,
such property is Covered Property in its
"converted data" form.
C. Under A.4. Limitations, Paragraphs a.(1) and (2)
do not apply.
D. Under A.6. Coverage Extensions in the
Businessowners Special Property Coverage
Form:
1. Under the Personal Property at Newly Ac-
quired Premises Coverage Extension 6.a., in-
surance under this Extension for Covered
Property will end when any of the following
first occurs:
a. This policy expires;
b. 30 days expire after you acquire new
premises or begin construction at the new
premises;
c. Specific insurance for the Covered Prop-
erty at the newly acquired premises is
obtained; or
d. You report values to us.
We will charge you additional premium for
values reported from the date you acquire the
premises.
2. Coverage Extension 6.b. Personal Property
Off Premises applies to Covered Property:
(a) While such property is in the course
of transit or is located at a premises
you do not own, lease or operate
for not more than 90 days.
(b) Including duplicate or back-up
electronic media and records that
are stored at a separate location
which is at least 100 feet from the
premises described in the Schedule
or Declarations as applying to
electronic media and records.
3. The following are added to A.6. Coverage Ex-
tensions:
e. Mechanical Breakdown Of Electronic Data
Processing Equipment
We will pay for loss or damage to Covered
Property due to mechanical breakdown if
such loss or damage exceeds in any one
occurrence the applicable deductible
shown in the Declarations.
We will then pay the amount of loss or
damage in excess of the deductible up to
the applicable Limit of Insurance for the
Covered Property.
This Coverage Extension is included
within the Limit of Insurance applying to
Electronic Data Processing Equipment at
the described premises.
f. Artificially Generated Electrical Current
We will pay for loss or damage to Elec-
tronic Data Processing Equipment due to
artificially generated electrical current if
such loss or damage is caused by or re-
sults from:
(1) An occurrence that took place within
100 feet of the described premises; or
(2) Interruption of electric power supply,
power surge, blackout or brownout if
the cause of such occurrence took
place within 100 feet of the described
premises.
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If such loss or damage as specified above,
exceeds in any one occurrence the appli-
cable deductible shown in the Declara-
tions, we will then pay the amount of loss
or damage in excess of the deductible up
to the applicable Limit of Insurance for the
Equipment.
This Coverage Extension is included
within the Limit of Insurance applying to
Electronic Data Processing Equipment at
the described Location.
The Electrical Apparatus Exclusion B.2.a.
in the Businessowners Special Property
Coverage Form does not apply to this
Coverage Extension.
E. The following is added to Paragraph B. Exclu-
sions in the Businessowners Special Property
Coverage Form:
1. The following exclusions do not apply to cov-
erage provided under this endorsement:
B.1.e. Power Failure, B.2.c. Smoke, B.2.d.
Steam Apparatus, B.2.i. Collapse, B.2.k.(3),
(4) and (5) Other Types Of Loss exclusions
and B.3.b. Acts Or Decisions.
2. Exclusion B.2.k.(7) is replaced by the follow-
ing:
(a) Dampness or dryness of atmos-
phere, or changes in or extremes
of temperature, unless such condi-
tions result from physical damage
caused by a covered cause of loss
to an air conditioning unit or sys-
tem, including equipment and parts,
which is part of, or used with the
electronic data processing equip-
ment.
(b) Marring or scratching:
But if an excluded cause of loss that
is listed in B.2.k.(1), (2), (6) or (7)
results in a "specified cause of
loss" or building glass breakage,
we will pay for the loss or damage
caused by that "specified cause of
loss" or building glass breakage.
F. Additional Exclusions
The following exclusions apply in addition to the
exclusions listed under B. Exclusions in the
Businessowners Special Property Coverage
Form.
We will not pay for loss or damage caused by or
resulting from any of the following:
1. Human errors or omissions in processing,
recording or storing information on electronic
media and records and electronic data proc-
essing equipment.
But we will pay for direct loss or damage
caused by resulting fire or explosion if these
causes of loss would be covered by this
endorsement.
2. Electrical or magnetic injury, disturbance or
erasure of electronic recordings, except as
provided for under the Coverage Extensions
of this endorsement.
But we will pay for direct loss or damage
caused by lightning.
3. Failure, breakdown or malfunction of elec-
tronic media and records and electronic data
processing equipment, including parts, while
the media is being run through the equip-
ment.
But, we will pay for direct loss or damage
caused by resulting fire or explosion if these
causes of loss are covered by this endorse-
ment.
4. Installation, testing, repair or other similar
service performed upon the electronic data
processing media and records or electronic
data processing equipment, including parts.
G. Property Loss Conditions
Paragraph d.(6) of the Loss Payment Property
Loss Condition does not apply to electronic me-
dia and records that are actually replaced or re-
stored.
H. The following is added to H. Property Definitions:
7. "Converted data" means information that is
stored on electronic media, that is capable
of being communicated, processed or inter-
preted by electronic data processing equip-
ment.
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POLICY NUMBER: BUSINESSOWNERS
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
UTILITY SERVICES - TIME ELEMENT
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS POLICY
SCHEDULE*
Communication Communication
Supply Supply Power Supply Power Supply
Property Property Property Property
(Not Including (Including (Not Including (Including
Water Overhead Overhead Overhead Overhead
Supply Transmission Transmission Transmission Transmission
Property Lines) Lines) Lines) Lines)
X X X
Utility Services
Prem. Bldg. Limit
No. No. Of Insurance
* Information required to complete this Schedule, if not shown on this endorsement, will be shown in the
Declarations.
The coverage provided by this endorsement is sub-
ject to the provisions of the applicable
Businessowners Property Coverage Form of this
policy, except as provided below.
A. Coverage
The following is added to Paragraph A.:
We will pay for loss of Business Income or Extra
Expense at the described premises caused by
the interruption of service to the described
premises. The interruption must result from di-
rect physical loss or damage by a Covered
Cause of Loss to the property described in Par-
agraph B. if such property is indicated by an "X"
in the Schedule and is located outside of a cov-
ered building described in the Declarations.
B. Utility Services
1. Water Supply Services, meaning the following
types of property supplying water to the de-
scribed premises:
a. Pumping stations; and
b. Water mains.
2. Communication Supply Services, meaning
property supplying communication services,
including telephone, radio, microwave or
television services to the described premises,
such as:
a. Communication transmission lines, in-
cluding optic fiber transmission lines;
b. Coaxial cables; and
c. Microwave radio relays except satellites.
It does not include overhead transmission
lines unless indicated by an "X" in the
Schedule.
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3. Power Supply Services, meaning the follow-
ing types of property supplying electricity,
steam or gas to the described premises:
a. Utility generating plants;
b. Switching stations;
c. Substations;
d. Transformers; and
e. Transmission lines.
It does not include overhead transmission
lines unless indicated by an "X" in the
Schedule.
B. Limits Of Insurance
Section C. is replaced by the following:
The most we will pay for loss or damage in any
one occurrence is the Limit of Insurance shown
in the Schedule as applicable to the Covered
Property.
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BUSINESSOWNERSPOLICY NUMBER:
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
PROTECTIVE SAFEGUARDS
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS POLICY
SCHEDULE*
Prem. Bldg. Protective Safeguards
No. No. Symbols Applicable
Describe any "P-9":
A. The following is added to the Property General (2) When supplied from an automatic fire
Conditions in the Businessowners Property Cov- protective system:
erage Form: (a) Non-automatic fire protective sys-
PROTECTIVE SAFEGUARDS tems; and
1. As a condition of this insurance, you are re- (b) Hydrants, standpipes and outlets.
quired to maintain the protective devices or b. "P-2" Automatic Fire Alarm, protecting the
services listed in the Schedule above. entire building, that is:
2. The protective safeguards to which this (1) Connected to a central station; or
endorsement applies are identified by the
(2) Reporting to a public or private firefollowing symbols:
alarm station.
a. "P-1" Automatic Sprinkler System, includ-
c. "P-3" Security Service, with a recordinging related supervisory services.
system or watch clock, making hourly
Automatic Sprinkler System means: rounds covering the entire building, when
(1) Any automatic fire protective or extin- the premises are not in actual operation.
guishing system, including connected: d. "P-4" Service Contract with a privately
(a) Sprinklers and discharge nozzles; owned fire department providing fire pro-
tection service to the described premises.(b) Ducts, pipes, valves and fittings;
e. "P-9" The protective system described in(c) Tanks, their component parts and
the Schedule.supports; and
(d) Pumps and private fire protection
mains.
* Information required to complete this Schedule, if not shown on this endorsement, will be shown in the
Declarations.
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B. The following is added to the EXCLUSIONS sec-
tion of the BUSINESSOWNERS PROPERTY COV-
ERAGE FORM:
We will not pay for loss or damages caused by
or resulting from fire if, prior to the fire, you:
1. Knew of any suspension or impairment in any
protective safeguard listed in the Schedule
above and failed to notify us of that fact; or
2. Failed to maintain any protective safeguard
listed in the Schedule above, and over which
you had control, in complete working order.
If part of an Automatic Sprinkler System is shut
off due to breakage, leakage, freezing conditions
or opening of sprinkler heads, notification to us
will not be necessary if you can restore full pro-
tection within 48 hours.
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POLICY NUMBER: BUSINESSOWNERS
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
SPOILAGE COVERAGE
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS POLICY
SCHEDULE*
__________________________________________________________________________________________________
LIMIT
PREMISES BLDG. DESCRIPTION OF PERISHABLE OF
NO. NO. STOCK INSURANCE DEDUCTIBLE
__________________________________________________________________________________________________
______________________________________________________________________
______________________________________________________________________
CAUSES OF LOSS
REFRIGERATION BREAKDOWN
MAINTENANCE OR POWER
AGREEMENT CONTAMINATION OUTAGE
__________________________________________________________________________________________________
X X
__________________________________________________________________________________________________
The Businessowners Property Coverage Form is extended to insure against direct physical loss of or damage
to "perishable stock" indicated in the Schedule, caused by the Covered Cause(s) of Loss, as provided by this
endorsement.
*Information required to complete this Schedule, if not shown on this endorsement, will be shown in the
Declarations.
The following provisions (A. through I. inclusive)
apply to the coverage provided by this endorse-
ment:
A. Paragraph A.1. Covered Property is replaced by
the following:
1. Covered Property
Covered Property means "perishable stock"
shown in the Schedule at the described
premises, if the "perishable stock" is:
a. Owned by you and used in your business;
or
b. Owned by others and in your care, cus-
tody or control except as otherwise pro-
vided in Loss Payment Property Loss
Condition E.6.d.(3)(b).
B. The following is added to Paragraph A.2. Prop-
erty Not Covered:
g. Property located:
(1) On buildings;
(2) In the open; or
(3) In vehicles.
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POLICY NUMBER:
C. Paragraph A.3. Covered Causes Of Loss is re-
placed by the following:
3. Covered Causes Of Loss
Subject to the exclusions described in Item
E. of this endorsement, Covered Causes of
Loss means the following as indicated in the
Schedule:
a. Breakdown or Contamination, meaning:
(1) Change in temperature or humidity re-
sulting from mechanical breakdown or
mechanical failure of refrigerating,
cooling or humidity control apparatus
or equipment, only while such appara-
tus or equipment is at the described
premises shown in the Schedule; or
(2) Contamination by a refrigerant, only
while the refrigerating apparatus or
equipment is at the described prem-
ises shown in the Schedule.
Mechanical breakdown and mechan-
ical failure do not mean power inter-
ruption, regardless of how or where
the interruption is caused and whether
or not the interruption is complete or
partial.
b. Power Outage, meaning change in tem-
perature or humidity resulting from com-
plete or partial interruption of electrical
power, either on or off the described
premises, due to conditions beyond your
control.
D. Paragraph A.5. Coverage Extensions of the
Businessowners Standard Property Coverage
Form does not apply.
Paragraph A.6. Coverage Extensions of the
Businessowners Special Property Coverage
Form does not apply.
E. Paragraph B. Exclusions is replaced by the fol-
lowing:
B. Exclusions
1. Of the Exclusions contained in Paragraph
B.1. of the Businessowners Property Cov-
erage Form, only the following apply to
Spoilage Coverage:
b. Earth Movement;
c. Governmental Action;
d. Nuclear Hazard;
f. War And Military Action; and
g. Water.
2. The following Exclusions are added:
We will not pay for loss or damage caused
by or resulting from:
a. The disconnection of any refrigerating,
cooling or humidity control system
from the source of power.
b. The deactivation of electrical power
caused by the manipulation of any
switch or other device used to control
the flow of electrical power or current.
c. The inability of an electrical utility
company or other power source to
provide sufficient power due to:
(1) Lack of fuel; or
(2) Governmental order.
d. The inability of a power source at the
described premises to provide suffi-
cient power due to lack of generating
capacity to meet demand.
e. Breaking of any glass that is a perma-
nent part of any refrigerating, cooling
or humidity control unit.
F. Section D. Deductibles is replaced by the follow-
ing:
We will not pay for loss or damage in any one
occurrence until the amount of loss or damage
exceeds the Deductible shown in the Schedule
of this endorsement. We will then pay the
amount of loss or damage in excess of that
Deductible, up to the applicable Limit of Insur-
ance. No other deductible in this policy applies
to the coverage provided by this endorsement.
G. Conditions
1. Under Property Loss Conditions, Item d. of
Condition 6. Loss Payment is replaced by the
following:
d. We will determine the value of Covered
Property as follows:
(1) For "perishable stock" you have sold
but not delivered, at the selling price
less discounts and expenses you oth-
erwise would have had;
(2) For other "perishable stock", at actual
cash value.
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2. The following condition applies in addition to
the Businessowners Common Policy Condi-
tions, Property Loss Conditions (as modified
in 1. above) and Property General Conditions:
Additional Condition - Refrigeration Mainte-
nance Agreements
Refrigeration Maintenance Agreements
If Breakdown or Contamination is designated
as a Covered Cause of Loss and a refriger-
ation maintenance agreement is shown as
applicable in the Schedule, the following
condition applies:
You must maintain a refrigeration mainte-
nance or service agreement as described
below. If you voluntarily terminate this
agreement and do not notify us within 10
days, the insurance provided by this
endorsement under the Breakdown or Con-
tamination Covered Cause of Loss will be
automatically suspended at the location in-
volved.
A refrigeration maintenance agreement
means a written service contract, between
you and the refrigeration service organiza-
tion, which provides for regular periodic in-
spection of the refrigeration equipment at the
"insured location", and the servicing and re-
pair of the equipment, including emergency
response at the "insured location".
H. Paragraph G. Optional Coverages does not ap-
ply.
I. The following is added to the Definitions:
"Perishable Stock" means property:
a. Maintained under controlled temperature or
humidity conditions for preservation; and
b. Susceptible to loss or damage if the con-
trolled temperature or humidity conditions
change.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E6306
1st Edition
DEDUCTIBLE PROVISIONS ENDORSEMENT
This endorsement modifies coverage provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM BP 00 02
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by the endorsement.
is the applicable Building Glass Deductible and the Optional
Coverage Deductible shown in the Declarations.
DeductiblesA.
Item 2. under D. Deductibles is deleted and replaced by the
following: But the Optional Coverage Deductible or Building Glass Deductible
will not increase the Deductible shown in the Declarations. This
Deductible will be used to satisfy the requirements of the
Deductible in the Declarations.
2. Regardless of the amount of the Deductible, the most we
will deduct from any loss or damage under:
a. Additional Coverage - Exterior Building Glass; or
The following Optional Coverages:b.
Money and Securities;(1)
Employee Dishonesty(2)
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise subject to all terms of the
policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E6289
1st Edition
Policy Number: Effective Date:
BUSINESS INCOME AND EXTRA EXPENSE - 18 MONTHS
This endorsement modifies insurance provided under the following:
APARTMENT OWNERS PROPERTY COVERAGE FORM
BUSINESSOWNERS COVERAGE FORM
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
The provisions of the applicable Coverage Form apply unless modified by this endorsement.
A. The Businessowners Special Property Coverage Form BP 00 02, or Section I - Property of the
Businessowners Coverage Form BP 00 03 is amended as follows:
1. Item A.5.f.(1) Business Income is amended as follows:
The maximum period for which we will pay for loss of Business Income that you sustain during the
"period of restoration" is 18 consecutive months after the date of direct physical loss or damage.
2. Item A.5.g.(2) Extra Expense, is amended as follows:
We will only pay for Extra Expense that occurs within 18 consecutive months after the date of direct
physical loss or damage.
B. The Apartment Owners Property Coverage Form E3424 is amended as follows:
1. Item A.5.e.(1) Business Income is amended as follows:
The maximum period for which we will pay for loss of Business Income that you sustain during the
"period of restoration" is 18 consecutive months after the date of direct physical loss or damage.
2. Item A.5.f.(2) Extra Expense, is amended as follows:
We will only pay for Extra Expense that occurs within 18 consecutive months after the date of direct
physical loss or damage.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all other terms of the policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E3416
3rd Edition
BACK UP OF SEWERS OR DRAINS COVERAGE ENDORSEMENT
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless
modified by the endorsement.
The following item is added to paragraph A.5. Additional Coverages of the applicable Coverage Form.
Back Up of Sewers or Drains
1.We will pay up to the Limit of Insurance per occurrence shown on the Declarations for loss or damage to
your property caused by water that:
a. backs up or overflows from your sewer or drain; or
b. enters into and overflows from a sump pump or sump pump well or any other system designed to
remove subsurface water from the foundation area.
One or more incidents occurring within a 72 hour period is considered one occurrence.
2. Subject to the applicable Limit of Insurance shown on the Declarations and other provisions of this
endorsement, paragraph g.(3) in B. Exclusions is deleted.
3. The deductible applicable to and shown on the Declarations for Building(s) and/or Business Personal
Property applies to each loss under this endorsement.
4. The most we will pay for loss or damage in any one occurrence is the limit of insurance for Back Up of
Sewers or Drains shown on the Declarations for that building or location.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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BUSINESSOWNERS
BP 00 06 01 97
BUSINESSOWNERS LIABILITY COVERAGE FORM
Various provisions in this policy restrict coverage.
Read the entire policy carefully to determine rights,
duties and what is and is not covered.
Throughout this policy the words "you" and "your"
refer to the Named Insured shown in the Declara-
tions. The words "we","us" and "our" refer to the
Company providing this insurance.
The word "insured" means any person or organiza-
tion qualifying as such under Section C - Who Is An
Insured.
Other words and phrases that appear in quotation
marks have special meaning. Refer to Section F -
Liability And Medical Expenses Definitions.
A. Coverages
1. Business Liability
a. We will pay those sums that the insured
becomes legally obligated to pay as dam-
ages because of "bodily injury", "property
damage", "personal injury" or "advertising
injury" to which this insurance applies.
We will have the right and duty to defend
the insured against any "suit" seeking
those damages. However, we will have no
duty to defend the insured against any
"suit" seeking damages for "bodily injury",
"property damage", "personal injury", or
"advertising injury" to which this insur-
ance does not apply. We may at our dis-
cretion, investigate any "occurrence" and
settle any claim or "suit" that may result.
But:
(1) The amount we will pay for damages
is limited as described in Section D -
Liability And Medical Expenses Limits
Of Insurance; and
(2) Our right and duty to defend end when
we have used up the applicable limit
of insurance in the payment of judg-
ments or settlements or medical ex-
penses.
No other obligation or liability to pay sums
or perform acts or services is covered
unless explicitly provided for under Cov-
erage Extension - Supplementary Pay-
ments.
b. This insurance applies:
(1) To "bodily injury" and "property dam-
age" only if:
(a) The "bodily injury" or "property
damage" is caused by an "occur-
rence" that takes place in the "cov-
erage territory"; and
(b) The "bodily injury" or "property
damage" occurs during the policy
period.
(2) To:
(a) "Personal injury" caused by an of-
fense arising out of your business,
excluding advertising, publishing,
broadcasting or telecasting done by
or for you;
(b) "Advertising injury" caused by an
offense committed in the course of
advertising your goods, products or
services;
but only if the offense was committed
in the "coverage territory" during the
policy period.
c. Damages because of "bodily injury" in-
clude damages claimed by any person or
organization for care, loss of services or
death resulting at any time from the "bod-
ily injury".
d. Coverage Extension - Supplementary Pay-
ments
In addition to the Limit of Insurance we
will pay, with respect to any claim we in-
vestigate or settle, or any "suit" against
an insured we defend:
(1) All expenses we incur.
(2) Up to $250 for cost of bail bonds re-
quired because of accidents or traffic
law violations arising out of the use of
any vehicle to which Business Liability
Coverage for "bodily injury" applies.
We do not have to furnish these bonds.
(3) The cost of bonds to release attach-
ments, but only for bond amounts
within our Limit of Insurance. We do
not have to furnish these bonds.
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(4) All reasonable expenses incurred by
the insured at our request to assist us
in the investigation or defense of the
claim or "suit", including actual loss of
earnings up to $250 a day because of
time off from work.
(5) All costs taxed against the insured in
the "suit".
(6) Prejudgment interest awarded against
the insured on that part of the judg-
ment we pay. If we make an offer to
pay the Limit of Insurance, we will not
pay any prejudgment interest based on
that period of time after the offer.
(7) All interest on the full amount of any
judgment that accrues after entry of
the judgment and before we have paid,
offered to pay, or deposited in court the
part of the judgment that is within our
Limit of Insurance.
If we defend an insured against a "suit" and
an indemnitee of the insured is also named
as a party to the "suit", we will defend that
indemnitee if all of the following conditions
are met:
a. The "suit" against the indemnitee seeks
damages for which the insured has as-
sumed the liability of the indemnitee in a
contract or agreement that is an "insured
contract";
b. This insurance applies to such liability
assumed by the insured;
c. The obligation to defend, or the cost of the
defense of, that indemnitee, has also been
assumed by the insured in the same "in-
sured contract";
d. The allegations in the "suit" and the infor-
mation we know about the "occurrence"
are such that no conflict appears to exist
between the interests of the insured and
the interests of the indemnitee:
e. The indemnitee and the insured ask us to
conduct and control the defense of that
indemnitee against such "suit" and agree
that we can assign the same counsel to
defend the insured and the indemnitee;
and
f. The indemnitee:
(1) Agrees in writing to:
(a) Cooperate with us in the investi-
gation, settlement or defense of the
"suit";
(b) Immediately send us copies of any
demands, notices, summonses or
legal papers received in connection
with the "suit";
(c) Notify any other insurer whose cov-
erage is available to the
indemnitee; and
(d) Cooperate with us with respect to
coordinating other applicable in-
surance available to the
indemnitee; and
(2) Provides us with written authorization
to:
(a) Obtain records and other informa-
tion related to the "suit"; and
(b) Conduct and control the defense of
the indemnitee in such "suit".
So long as the above conditions are met, at-
torneys' fees incurred by us in the defense
of that indemnitee, necessary litigation ex-
penses incurred by us and necessary liti-
gation expenses incurred by the indemnitee
at our request will be paid as Supplementary
Payments. Notwithstanding the provisions of
Paragraph B.1.b.(2) of Exclusions, such pay-
ments will not be deemed to be damages for
"bodily injury" and "property damage" and
will not reduce the limits of insurance.
Our obligation to defend an insured's
indemnitee and to pay for attorneys' fees and
necessary litigation expenses as Supplemen-
tary Payments ends when:
a. We have used up the applicable limit of
insurance in the payment of judgments or
settlements; or
b. The conditions set forth above, or the
terms of the agreement described in Par-
agraph f. above are no longer met.
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2. Medical Expenses
a. We will pay medical expenses as de-
scribed below for "bodily injury" caused
by an accident:
(1) On premises you own or rent;
(2) On ways next to premises you own or
rent; or
(3) Because of your operations;
provided that:
(a) The accident takes place in the
"coverage territory" and during the
policy period;
(b) The expenses are incurred and re-
ported to us within one year of the
date of the accident; and
(c) The injured person submits to ex-
amination, at our expense, by phy-
sicians of our choice as often as we
reasonably require.
b. We will make these payments regardless
of fault. These payments will not exceed
the Limit of Insurance. We will pay rea-
sonable expenses for:
(1) First aid administered at the time of an
accident;
(2) Necessary medical, surgical, x-ray and
dental services, including prosthetic
devices; and
(3) Necessary ambulance, hospital, pro-
fessional nursing and funeral services.
B. Exclusions
1. Applicable To Business Liability Coverage
This insurance does not apply to:
a. Expected Or Intended Injury
"Bodily injury" or "property damage" ex-
pected or intended from the standpoint of
the insured. This exclusion does not apply
to "bodily injury" resulting from the use of
reasonable force to protect persons or
property.
b. Contractual Liability
"Bodily injury" or "property damage" for
which the insured is obligated to pay
damages by reason of the assumption of
liability in a contract or agreement. This
exclusion does not apply to liability for
damages:
(1) That the insured would have in the ab-
sence of the contract or agreement; or
(2) Assumed in a contract or agreement
that is an "insured contract", provided
the "bodily injury" or "property dam-
age" occurs subsequent to the exe-
cution of the contract or agreement.
Solely for the purposes of liability as-
sumed in an "insured contract", rea-
sonable attorney fees and necessary
litigation expenses incurred by or for
a party other than an insured are
deemed to be damages because of
"bodily injury" or "property damage",
provided:
(a) Liability to such party for, or for the
cost of, that party's defense has
also been assumed in the same
"insured contract"; and
(b) Such attorney fees and litigation
expenses are for defense of that
party against a civil or alternative
dispute resolution proceeding in
which damages to which this insur-
ance applies are alleged.
c. Liquor Liability
"Bodily injury" or "property damage" for
which any insured may be held liable by
reason of:
(1) Causing or contributing to the
intoxication of any person;
(2) The furnishing of alcoholic beverages
to a person under the legal drinking
age or under the influence of alcohol;
or
(3) Any statute, ordinance or regulation
relating to the sale, gift, distribution or
use of alcoholic beverages.
This exclusion applies only if you are in
the business of manufacturing, distribut-
ing, selling, serving or furnishing alcoholic
beverages.
d. Workers' Compensation And Similar Laws
Any obligation of the insured under a
workers' compensation, disability benefits
or unemployment compensation law or
any similar law.
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e. Employer's Liability
"Bodily Injury" to:
(1) An "employee" of the insured arising
out of and in the course of:
(a) Employment by the insured; or
(b) Performing duties related to the
conduct of the insured's business;
or
(2) The spouse, child, parent, brother or
sister of that "employee" as a conse-
quence of Paragraph (1) above.
This exclusion applies:
(a) Whether the insured may be liable
as an employer or in any other ca-
pacity; and
(b) To any obligation to share damages
with or repay someone else who
must pay damages because of the
injury.
This exclusion does not apply to liability
assumed by the insured under an "insured
contract".
f. Pollution
(1) "Bodily injury" or "property damage"
arising out of the actual, alleged or
threatened discharge, dispersal,
seepage, migration, release or escape
of pollutants:
(a) At or from any premises, site or lo-
cation which is or was at any time
owned or occupied by, or rented or
loaned to, any insured;
(b) At or from any premises, site or lo-
cation which is or was at any time
used by or for any insured or others
for the handling, storage, disposal,
processing or treatment of waste;
(c) Which are or were at any time
transported, handled, stored,
treated, disposed of, or processed
as waste by or for any insured or
any person or organization for
whom you may be legally responsi-
ble; or
(d) At or from any premises, site or lo-
cation on which any insured or any
contractors or subcontractors
working directly or indirectly on any
insured's behalf are performing op-
erations:
(i) If the pollutants are brought on
or to the premises, site or lo-
cation in connection with such
operations by such insured,
contractor or subcontractor; or
(ii) If the operations are to test for,
monitor, clean up, remove, con-
tain, treat, detoxify or neutralize,
or in any way respond to, or as-
sess the effects of pollutants.
Subparagraph (d)(i) does not apply to
"bodily injury" or "property damage"
arising out of the escape of fuels,
lubricants or other operating fluids
which are needed to perform the
normal electrical, hydraulic or me-
chanical functions necessary for the
operation of "mobile equipment" or its
parts, if such fuels, lubricants or other
operating fluids escape from a vehicle
part designed to hold, store or receive
them. This exception does not apply if
the fuels, lubricants or other operating
fluids are intentionally discharged, dis-
persed or released, or if such fuels,
lubricants or other operating fluids are
brought on or to the premises, site or
location with the intent to be dis-
charged, dispersed or released as part
of the operations being performed by
such insured, contractor or subcon-
tractor.
Subparagraphs (a) and (d)(i) do not
apply to "bodily injury" or "property
damage" arising out of heat, smoke or
fumes from a hostile fire.
As used in this exclusion, a hostile fire
means one which becomes uncontrol-
lable or breaks out from where it was
intended to be.
(2) Any loss, cost or expense arising out
of any:
(a) Request, demand or order that any
insured or others test for, monitor,
clean up, remove, contain, treat,
detoxify or neutralize, or in any way
respond to, or assess the effects of
pollutants; or
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(b) Claim or "suit" by or on behalf of a
governmental authority for dam-
ages because of testing for, moni-
toring, cleaning up, removing,
containing, treating, detoxifying or
neutralizing, or in any way re-
sponding to, or assessing the ef-
fects of pollutants.
Pollutants means any solid, liquid,
gaseous or thermal irritant or contam-
inant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and
waste. Waste includes materials to be re-
cycled, reconditioned or reclaimed.
g. Aircraft, Auto Or Watercraft
"Bodily injury" or "property damage" aris-
ing out of the ownership, maintenance,
use or entrustment to others of any air-
craft, "auto" or watercraft owned or oper-
ated by or rented or loaned to any
insured. Use includes operation and
"loading or unloading".
This exclusion does not apply to:
(1) A watercraft while ashore on premises
you own or rent;
(2) A watercraft you do not own that is:
(a) Less than 26 feet long; and
(b) Not being used to carry persons or
property for a charge;
(3) Parking an "auto" on, or on the ways
next to, premises you own or rent,
provided the "auto" is not owned by or
rented or loaned to you or the insured;
(4) Liability assumed under any "insured
contract" for the ownership, mainte-
nance or use of aircraft or watercraft;
or
(5) "Bodily injury" or "property damage"
arising out of the operation of any of
the following equipment:
(a) Cherry pickers and similar devices
mounted on automobile or truck
chassis and used to raise or lower
workers; and
(b) Air compressors, pumps and gen-
erators, including spraying,
welding, building cleaning,
geophysical exploration, lighting
and well servicing equipment.
h. Mobile Equipment
"Bodily injury" or "property damage" aris-
ing out of:
(1) The transportation of "mobile equip-
ment" by an "auto" owned or operated
by or rented or loaned to any insured;
or
(2) The use of "mobile equipment" in, or
while in practice for, or while being
prepared for, any prearranged racing,
speed, demolition or stunting activity.
i. War
"Bodily injury" or "property damage" due
to war, whether or not declared, or any act
or condition incident to war. War includes
civil war, insurrection, rebellion or revo-
lution. This exclusion applies only to li-
ability assumed under a contract or
agreement.
j. Professional Services
"Bodily injury", "property damage", "per-
sonal injury" or "advertising injury" due to
rendering or failure to render any profes-
sional service. This includes but is not
limited to:
(1) Legal, accounting or advertising ser-
vices;
(2) Preparing, approving, or failing to pre-
pare or approve maps, drawings,
opinions, reports, surveys, change or-
ders, designs or specifications;
(3) Supervisory, inspection or engineering
services;
(4) Medical, surgical, dental, x-ray or
nursing services treatment, advice or
instruction;
(5) Any health or therapeutic service
treatment, advice or instruction;
(6) Any service, treatment, advice or in-
struction for the purpose of appear-
ance or skin enhancement, hair
removal or replacement or personal
grooming;
(7) Optometry or optical or hearing aid
services including the prescribing,
preparation, fitting, demonstration or
distribution of ophthalmic lenses and
similar products or hearing aid de-
vices;
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(8) Body piercing services; and
(9) Services in the practice of pharmacy;
but this exclusion does not apply to an
insured whose operations include
those of a retail druggist or drugstore.
k. Damage To Property
"Property damage" to:
(1) Property you own, rent or occupy;
(2) Premises you sell, give away or aban-
don, if the "property damage" arises
out of any part of those premises;
(3) Property loaned to you;
(4) Personal property in the care, custody
or control of the insured;
(5) That particular part of real property on
which you or any contractor or sub-
contractor working directly or indirectly
on your behalf is performing oper-
ations, if the "property damage" arises
out of those operations; or
(6) That particular part of any property that
must be restored, repaired or replaced
because "your work" was incorrectly
performed on it.
Paragraph (2) of this exclusion does not
apply if the premises are "your work" and
were never occupied, rented or held for
rental by you.
Paragraphs (3), (4), (5) and (6) of this ex-
clusion do not apply to liability assumed
under a sidetrack agreement.
Paragraph (6) of this exclusion does not
apply to "property damage" included in
the "products - completed operations
hazard".
l. Damage To Your Product
"Property damage" to "your product" aris-
ing out of it or any part of it.
m. Damage To Your Work
"Property damage" to "your work" arising
out of it or any part of it and included in
the "products - completed operations
hazard".
This exclusion does not apply if the dam-
aged work or the work out of which the
damage arises was performed on your
behalf by a subcontractor.
n. Damage To Impaired Property Or Property
Not Physically Injured
"Property damage" to "impaired property"
or property that has not been physically
injured, arising out of:
(1) A defect, deficiency, inadequacy or
dangerous condition in "your product"
or "your work"; or
(2) A delay or failure by you or anyone
acting on your behalf to perform a
contract or agreement in accordance
with its terms.
This exclusion does not apply to the loss
of use of other property arising out of
sudden and accidental physical injury to
"your product" or "your work" after it has
been put to its intended use.
o. Recall Of Products, Work Or Impaired
Property
Damages claimed for any loss, cost or
expense incurred by you or others for the
loss of use, withdrawal, recall, inspection,
repair, replacement, adjustment, removal
or disposal of:
(1) "Your product";
(2) "Your work"; or
(3) "Impaired property";
if such product, work or property is with-
drawn or recalled from the market or from
use by any person or organization be-
cause of a known or suspected defect,
deficiency, inadequacy or dangerous con-
dition in it.
p. Personal Or Advertising Injury
"Personal injury" or "advertising injury":
(1) Arising out of oral or written publica-
tion of material, if done by or at the di-
rection of the insured with knowledge
of its falsity;
(2) Arising out of oral or written publica-
tion of material whose first publication
took place before the beginning of the
policy period;
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(3) Arising out of the willful violation of a
penal statute or ordinance committed
by or with the consent of the insured;
(4) For which the insured has assumed li-
ability in a contract or agreement. This
exclusion does not apply to liability for
damages that the insured would have
in the absence of the contract or
agreement; or
(5) Arising out of the actual, alleged or
threatened discharge, dispersal,
seepage, migration, release or escape
of pollutants at any time.
(6) With respect to any loss, cost or ex-
pense arising out of any:
(a) Request, demand or order that any
insured or others test for, monitor,
clean-up, remove, contain, treat,
detoxify or neutralize or in any way
respond to, or assess the effects of
pollutants; or
(b) Claim or suit by or on behalf of a
governmental authority for dam-
ages because of testing for, moni-
toring, cleaning up, removing,
containing, treating, detoxifying or
neutralizing or in any way respond-
ing to, or assessing the effects of
pollutants.
Pollutants means any solid, liquid,
gaseous or thermal irritant or contam-
inant, including smoke, vapor, soot,
fumes, acids, alkalis, chemicals and
waste. Waste includes materials to be re-
cycled, reconditioned or reclaimed.
q. Advertising Injury
"Advertising injury" arising out of:
(1) Breach of contract, other than misap-
propriation of advertising ideas under
an implied contract;
(2) The failure of goods, products or ser-
vices to conform with advertised qual-
ity or performance;
(3) The wrong description of the price of
goods, products or services; or
(4) An offense committed by an insured
whose business is advertising, broad-
casting, publishing or telecasting.
Exclusions c., d., e., f., g., h., i., k., l., m., n.
and o. do not apply to damage by fire or ex-
plosion to premises while rented to you, or
temporarily occupied by you with permission
of the owner. A separate Limit of Insurance
applies to this coverage as described in Sec-
tion D., Limits of Insurance.
2. Applicable To Medical Expenses Coverage
We will not pay expenses for "bodily injury":
a. To any insured.
b. To a person hired to do work for or on
behalf of any insured or a tenant of any
insured.
c. To a person injured on that part of prem-
ises you own or rent that the person
normally occupies.
d. To a person, whether or not an "em-
ployee" of any insured, if benefits for the
"bodily injury" are payable or must be
provided under a workers' compensation
or disability benefits law or a similar law.
e. To a person injured while taking part in
athletics.
f. Included within the "products - completed
operations hazard".
g. Excluded under Business Liability Cover-
age.
h. Due to war, whether or not declared, or
any act or condition incident to war. War
includes civil war, insurrection, rebellion
or revolution.
3. Applicable To Both Business Liability Cover-
age And Medical Expenses Coverage - Nu-
clear Energy Liability Exclusion
This insurance does not apply:
a. Under Business Liability Coverage, to
"bodily injury" or "property damage":
(1) With respect to which an insured under
the policy is also an insured under a
nuclear energy liability policy issued
by Nuclear Energy Liability Insurance
Association, Mutual Atomic Energy Li-
ability Underwriters or Nuclear Insur-
ance Association of Canada, or would
be an insured under any such policy
but for its termination upon exhaustion
of its limit of liability; or
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(2) Resulting from the "hazardous proper-
ties" of "nuclear material" and with re-
spect to which:
(a) Any person or organization is re-
quired to maintain financial pro-
tection pursuant to the Atomic
Energy Act of 1954, or any law
amendatory thereof; or
(b) The insured is, or had this policy
not been issued would be, entitled
to indemnity from the United States
of America, or any agency thereof,
under any agreement entered into
by the United States of America, or
any agency thereof, with any per-
son or organization.
b. Under Medical Expenses Coverage, to ex-
penses incurred with respect to "bodily
injury" resulting from the "hazardous
properties" of "nuclear material" and
arising out of the operation of a "nuclear
facility" by any person or organization.
c. Under Business Liability Coverage, to
"bodily injury" or "property damage" re-
sulting from the "hazardous properties" of
the "nuclear material"; if:
(1) The "nuclear material":
(a) Is at any "nuclear facility" owned
by, or operated by or on behalf of,
an insured; or
(b) Has been discharged or dispersed
therefrom;
(2) The "nuclear material" is contained in
"spent fuel" or "waste" at any time
possessed, handled, used, processed,
stored, transported or disposed of by
or on behalf of an insured; or
(3) The "bodily injury" or "property dam-
age" arises out of the furnishing by an
insured of services, materials, parts or
equipment in connection with the
planning, construction, maintenance,
operation or use of any "nuclear facil-
ity"; but if such facility is located within
the United States of America, its terri-
tories or possessions or Canada, this
Exclusion (3) applies only to "property
damage" to such "nuclear facility" and
any property thereat.
As used in this exclusion:
"Byproduct material" has the meaning given
it in the Atomic Energy Act of 1954 or in any
law amendatory thereof;
"Hazardous properties" include radioactive,
toxic or explosive properties;
"Nuclear facility" means:
(a) Any "nuclear reactor";
(b) Any equipment or device designed or
used for:
(1) Separating the isotopes of uranium or
plutonium;
(2) Processing or utilizing "spent fuel"; or
(3) Handling, processing or packaging
"waste";
(c) Any equipment or device used for the
processing, fabricating or alloying of
"special nuclear material" if at any time
the total amount of such material in the
custody of the insured at the premises
where such equipment or device is lo-
cated consists of or contains more than
25 grams of plutonium or uranium 233 or
any combination thereof, or more than 250
grams of uranium 235;
(d) Any structure, basin, excavation, premises
or place prepared or used for the storage
or disposal of "waste";
and includes the site on which any of the
foregoing is located, all operations conducted
on such site and all premises used for such
operations;
"Nuclear material" means "source material",
"special nuclear material" or "byproduct ma-
terial";
"Nuclear reactor" means any apparatus de-
signed or used to sustain nuclear fission in a
self-supporting chain reaction or to contain a
critical mass of fissionable material;
"Property damage" includes all forms of ra-
dioactive contamination of property.
"Source material" has the meaning given it in
the Atomic Energy Act of 1954 or in any law
amendatory thereof;
"Special nuclear material" has the meaning
given it in the Atomic Energy Act of 1954 or in
any law amendatory thereof;
"Spent fuel" means any fuel element or fuel
component, solid or liquid, which has been
used or exposed to radiation in a "nuclear
reactor";
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"Waste" means any waste material:
(a) Containing "byproduct material" other
than the tailings or wastes produced by
the extraction or concentration of uranium
or thorium from any ore processed pri-
marily for its "source material" content;
and
(b) Resulting from the operation by any per-
son or organization of any "nuclear facil-
ity" included under Paragraphs (a) and (b)
of the definition of "nuclear facility".
C. Who Is An Insured
1. If you are designated in the Declarations as:
a. An individual, you and your spouse are
insureds, but only with respect to the
conduct of a business of which you are the
sole owner.
b. A partnership or joint venture, you are an
insured. Your members, your partners and
their spouses are also insureds, but only
with respect to the conduct of your busi-
ness.
c. A limited liability company, you are an in-
sured. Your members are also insureds,
but only with respect to the conduct of
your business. Your managers are in-
sureds, but only with respect to their du-
ties as your managers.
d. An organization other than a partnership,
joint venture or limited liability company,
you are an insured. Your "executive offi-
cers" and directors are insureds, but only
with respect to their duties as your officers
or directors. Your stockholders are also
insureds, but only with respect to their li-
ability as stockholders.
2. Each of the following is also an insured:
a. Your "employees", other than either your
"executive officers" (if you are an organ-
ization other than a partnership, joint
venture or limited liability company) or
your managers (if you are a limited liabil-
ity company), but only for acts within the
scope of their employment by you or while
performing duties related to the conduct
of your business. However, none of these
"employees" is an insured for:
(1) "Bodily injury" or "personal injury":
(a) To you, to your partners or mem-
bers (if you are a partnership or
joint venture), to your members (if
you are a limited liability company),
or to a co-"employee" while that
co-"employee" is either in the
course of his or her employment or
performing duties related to the
conduct of your business;
(b) To the spouse, child, parent,
brother or sister of that co-
"employee" as a consequence of
Paragraph (1)(a) above;
(c) For which there is any obligation to
share damages with or repay
someone else who must pay dam-
ages of the injury described in Par-
agraphs (1)(a) or (1)(b); or
(d) Arising out of his or her providing
or failing to provide professional
health care services. However, if
you have "employees" who are
pharmacists in your retail druggist
or drugstore operation, they are in-
sured with respect to their provid-
ing or failing to provide professional
health care services; or
(2) "Property damage" to property:
(a) Owned, occupied or used by,
(b) Rented to, in the care, custody or
control of, or over which physical
control is being exercised for any
purpose by
you, any of your "employees", any
partner or member (if you are a part-
nership or joint venture), or any mem-
ber (if you are a limited liability
company).
b. Any person (other than your "employee"),
or any organization while acting as your
real estate manager.
c. Any person or organization having proper
temporary custody of your property if you
die, but only:
(1) With respect to liability arising out of
the maintenance or use of that prop-
erty; and
(2) Until your legal representative has
been appointed.
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d. Your legal representative if you die, but
only with respect to duties as such. That
representative will have all your rights
and duties under this policy.
3. With respect to "mobile equipment" regis-
tered in your name under any motor vehicle
registration law, any person is an insured
while driving such equipment along a public
highway with your permission. Any other
person or organization responsible for the
conduct of such person is also an insured, but
only with respect to liability arising out of the
operation of the equipment, and only if no
other insurance of any kind is available to
that person or organization for this liability.
However, no person or organization is an in-
sured with respect to:
a. "Bodily injury" to a co-"employee" of the
person driving the equipment; or
b. "Property damage" to property owned by,
rented to, in the charge of or occupied by
you or the employer of any person who is
an insured under this provision.
No person or organization is an insured with
respect to the conduct of any current or past
partnership, joint venture or limited liability
company that is not shown as a Named In-
sured in the Declarations.
D. Liability And Medical Expenses Limits Of Insur-
ance
1. The Limits of Insurance shown in the Decla-
rations and the rules below fix the most we
will pay regardless of the number of:
a. Insureds;
b. Claims made or "suits" brought; or
c. Persons or organizations making claims
or bringing "suits".
2. The most we will pay for the sum of all dam-
ages because of all:
a. "Bodily injury", "property damage" and
medical expenses arising out of any one
"occurrence"; and
b. "Personal injury" and "advertising injury"
sustained by any one person or organiza-
tion;
is the Liability and Medical Expenses limit
shown in the Declarations. But the most we
will pay for all medical expenses because of
"bodily injury" sustained by any one person
is the Medical Expenses limit shown in the
Declarations.
3. The most we will pay under Business Liability
Coverage for damages because of "property
damage" to premises while rented to you or
temporarily occupied by you with permission
of the owner, arising out of any one fire or
explosion is the Fire Legal Liability limit
shown in the Declarations.
4. Aggregate Limits
The most we will pay for:
a. Injury or damage under the "products -
completed operations hazard" arising
from all "occurrences" during the policy
period is the Liability and Medical Ex-
penses limit; and
b. All other injury or damage, including
medical expenses, arising from all "oc-
currences" during the policy period is
twice the Liability and Medical Expenses
limit. This limitation does not apply to
"property damage" to premises while
rented to you or temporarily occupied by
you with permission of the owner, arising
out of fire or explosion.
The Limits of Insurance of this policy apply sep-
arately to each consecutive annual period and to
any remaining period of less than 12 months,
starting with the beginning of the policy period
shown in the Declarations, unless the policy pe-
riod is extended after issuance for an additional
period of less than 12 months. In that case, the
additional period will be deemed part of the last
preceding period for purposes of determining the
Limits of Insurance.
E. Liability And Medical Expenses General Condi-
tions
1. Bankruptcy
Bankruptcy or insolvency of the insured or of
the insured's estate will not relieve us of our
obligations under this policy.
2. Duties In The Event Of Occurrence, Offense,
Claim Or Suit
a. You must see to it that we are notified as
soon as practicable of an "occurrence" or
an offense which may result in a claim. To
the extent possible, notice should include:
(1) How, when and where the "occur-
rence" or offense took place;
(2) The names and addresses of any in-
jured persons and witnesses; and
(3) The nature and location of any injury
or damage arising out of the "occur-
rence" or offense.
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b. If a claim is made or "suit" is brought
against any insured, you must:
(1) Immediately record the specifics of the
claim or "suit" and the date received;
and
(2) Notify us as soon as practicable.
You must see to it that we receive written
notice of the claim or "suit" as soon as
practicable.
c. You and any other involved insured must:
(1) Immediately send us copies of any de-
mands, notices, summonses or legal
papers received in connection with the
claim or "suit";
(2) Authorize us to obtain records and
other information;
(3) Cooperate with us in the investigation,
or settlement of the claim or defense
against the "suit"; and
(4) Assist us, upon our request, in the
enforcement of any right against any
person or organization that may be li-
able to the insured because of injury
or damage to which this insurance may
also apply.
d. No insured will, except at that insured's
own cost, voluntarily make a payment,
assume any obligation, or incur any ex-
pense, other than for first aid, without our
consent.
3. Financial Responsibility Laws
a. When this policy is certified as proof of fi-
nancial responsibility for the future under
the provisions of any motor vehicle finan-
cial responsibility law, the insurance pro-
vided by the policy for "bodily injury"
liability and "property damage" liability
will comply with the provisions of the law
to the extent of the coverage and limits of
insurance required by that law.
b. With respect to "mobile equipment" to
which this insurance applies, we will pro-
vide any liability, uninsured motorists,
underinsured motorists, no-fault or other
coverage required by any motor vehicle
law. We will provide the required limits for
those coverages.
4. Legal Action Against Us
No person or organization has a right under
this policy:
a. To join us as a party or otherwise bring
us into a "suit" asking for damages from
an insured; or
b. To sue us on this policy unless all of its
terms have been fully complied with.
A person or organization may sue us to re-
cover on an agreed settlement or on a final
judgment against an insured obtained after
an actual trial; but we will not be liable for
damages that are not payable under the
terms of this policy or that are in excess of
the applicable limit of insurance. An agreed
settlement means a settlement and release
of liability signed by us, the insured and the
claimant or the claimant's legal represen-
tative.
5. Separation Of Insureds
Except with respect to the Limits of Insurance,
and any rights or duties specifically assigned
in this policy to the first Named Insured, this
insurance applies:
a. As if each Named Insured were the only
Named Insured; and
b. Separately to each insured against whom
claim is made or "suit" is brought.
F. Liability And Medical Expenses Definitions
1. "Advertising injury" means injury arising out
of one or more of the following offenses:
a. Oral or written publication of material that
slanders or libels a person or organization
or disparages a person's or organization's
goods, products or services;
b. Oral or written publication of material that
violates a person's right of privacy;
c. Misappropriation of advertising ideas or
style of doing business; or
d. Infringement of copyright, title or slogan.
BP 00 06 01 97 Copyright, Insurance Services Office, Inc., 1997 Page 11 of 15 £
000239
2. "Auto" means a land motor vehicle, trailer or
semitrailer designed for travel on public
roads, including any attached machinery or
equipment. But "auto" does not include "mo-
bile equipment".
3. "Bodily injury" means bodily injury, sickness
or disease sustained by a person, including
death resulting from any of these at any time.
4. "Coverage territory" means:
a. The United States of America (including its
territories and possessions), Puerto Rico
and Canada;
b. International waters or airspace, provided
the injury or damage does not occur in the
course of travel or transportation to or
from any place not included in a. above;
or
c. All parts of the world if:
(1) The injury or damage arises out of:
(a) Goods or products made or sold by
you in the territory described in a.
above; or
(b) The activities of a person whose
home is in the territory described in
a. above, but is away for a short
time on your business; and
(2) The insured's responsibility to pay
damages is determined in a "suit" on
the merits in the territory described in
a. above or in a settlement we agree
to.
5. "Employee" includes a "leased worker". "Em-
ployee" does not include a "temporary
worker".
6. "Executive officer" means a person holding
any of the officer positions created by your
charter, constitution, by-laws or any other
similar governing document.
7. "Impaired property" means tangible property,
other than "your product" or "your work", that
cannot be used or is less useful because:
a. It incorporates "your product" or "your
work" that is known or thought to be de-
fective, deficient, inadequate or danger-
ous; or
b. You have failed to fulfill the terms of a
contract or agreement;
if such property can be restored to use by:
(1) The repair, replacement, adjustment
or removal of "your product" or "your
work"; or
(2) Your fulfilling the terms of the contract
or agreement.
8. "Insured contract" means:
a. A contract for a lease of premises. How-
ever, that portion of the contract for a
lease of premises that indemnifies any
person or organization for damage by fire
to premises while rented to you or tem-
porarily occupied by you with permission
of the owner is not an "insured contract";
b. A sidetrack agreement;
c. Any easement or license agreement, ex-
cept in connection with construction or
demolition operations on or within 50 feet
of a railroad;
d. An obligation, as required by ordinance,
to indemnify a municipality, except in
connection with work for a municipality;
e. An elevator maintenance agreement;
f. That part of any other contract or agree-
ment pertaining to your business (includ-
ing an indemnification of a municipality in
connection with work performed for a
municipality) under which you assume the
tort liability of another party to pay for
"bodily injury" or "property damage" to a
third person or organization. Tort liability
means a liability that would be imposed
by law in the absence of any contract or
agreement.
Paragraph f. does not include that part of
any contract or agreement:
(1) That indemnifies a railroad for "bodily
injury" or "property damage" arising
out of construction or demolition oper-
ations, within 50 feet of any railroad
property and affecting any railroad
bridge or trestle, tracks, road beds,
tunnel, underpass or crossing;
(2) That indemnifies an architect, engineer
or surveyor for injury or damage aris-
ing out of:
(a) Preparing, approving or failing to
prepare or approve maps,
drawings, opinions, reports, sur-
veys, change orders, designs or
specifications; or
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(b) Giving directions or instructions, or
failing to give them, if that is the
primary cause of the injury or dam-
age; or
(3) Under which the insured, if an archi-
tect, engineer or surveyor, assumes li-
ability for an injury or damage arising
out of the insured's rendering or failure
to render professional services, in-
cluding those listed in (2) above and
supervisory, inspection or engineering
services.
9. "Leased worker" means a person leased to
you by a labor leasing firm under an agree-
ment between you and the labor leasing firm,
to perform duties related to the conduct of
your business. "Leased worker" does not in-
clude a "temporary worker".
10. "Loading or unloading" means the handling
of property:
a. After it is moved from the place where it
is accepted for movement into or onto an
aircraft, watercraft or "auto";
b. While it is in or on an aircraft, watercraft
or "auto"; or
c. While it is being moved from an aircraft,
watercraft or "auto" to the place where it
is finally delivered;
but "loading or unloading" does not include
the movement of property by means of a me-
chanical device, other than a hand truck, that
is not attached to the aircraft, watercraft or
"auto".
11. "Mobile equipment" means any of the follow-
ing types of land vehicles, including any at-
tached machinery or equipment:
a. Bulldozers, farm machinery, forklifts and
other vehicles designed for use principally
off public roads;
b. Vehicles maintained for use solely on or
next to premises you own or rent;
c. Vehicles that travel on crawler treads;
d. Vehicles, whether self-propelled or not, on
which are permanently mounted:
(1) Power cranes, shovels, loaders,
diggers or drills; or
(2) Road construction or resurfacing
equipment such as graders, scrapers
or rollers;
e. Vehicles not described in a., b., c. or d.
above that are not self-propelled and are
maintained primarily to provide mobility to
permanently attached equipment of the
following types:
(1) Air compressors, pumps and genera-
tors, including spraying, welding,
building cleaning, geophysical explo-
ration, lighting and well servicing
equipment; or
(2) Cherry pickers and similar devices
used to raise or lower workers;
f. Vehicles not described in a., b., c. or d.
above maintained primarily for purposes
other than the transportation of persons
or cargo.
However, self-propelled vehicles with the
following types of permanently attached
equipment are not "mobile equipment" but
will be considered "autos":
(1) Equipment designed primarily for:
(a) Snow removal;
(b) Road maintenance, but not con-
struction or resurfacing; or
(c) Street cleaning;
(2) Cherry pickers and similar devices
mounted on automobile or truck chas-
sis and used to raise or lower workers;
and
(3) Air compressors, pumps and genera-
tors, including spraying, welding,
building cleaning, geophysical explo-
ration, lighting and well servicing
equipment.
12. "Occurrence" means an accident, including
continuous or repeated exposure to substan-
tially the same general harmful conditions.
13. "Personal injury" means injury, other than
"bodily injury", arising out of one or more of
the following offenses:
a. False arrest, detention or imprisonment;
b. Malicious prosecution;
c. The wrongful eviction from, wrongful entry
into, or invasion of the right of private oc-
cupancy of a room, dwelling or premises
that a person occupies, by or on behalf of
its owner, landlord or lessor;
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d. Oral or written publication of material that
slanders or libels a person or organization
or disparages a person's or organization's
goods, products or services; or
e. Oral or written publication of material that
violates a person's right of privacy.
14. "Products - completed operations hazard":
a. Includes all "bodily injury" and "property
damage" occurring away from premises
you own or rent and arising out of "your
product" or "your work" except:
(1) Products that are still in your physical
possession; or
(2) Work that has not yet been completed
or abandoned. However, "your work"
will be deemed completed at the earli-
est of the following times:
(a) When all of the work called for in
your contract has been completed.
(b) When all of the work to be done at
the job site has been completed if
your contract calls for work at more
than one job site.
(c) When that part of the work done at
the job site has been put to its in-
tended use by any other person or
organization other than another
contractor or subcontractor working
on the same project.
Work that may need service, mainte-
nance, correction, repair or replace-
ment, but which is otherwise complete,
will be treated as completed.
The "bodily injury" or "property damage"
must occur away from premises you own
or rent, unless your business includes the
selling, handling or distribution of "your
product" for consumption on premises you
own or rent.
b. Does not include "bodily injury" or "prop-
erty damage" arising out of:
(1) The transportation of property, unless
the injury or damage arises out of a
condition in or on a vehicle not owned
or operated by you, and that condition
was created by the "loading or un-
loading" of that vehicle by any insured;
or
(2) The existence of tools, uninstalled
equipment or abandoned or unused
materials.
15. "Property damage" means:
a. Physical injury to tangible property, in-
cluding all resulting loss of use of that
property. All such loss of use shall be
deemed to occur at the time of the phys-
ical injury that caused it; or
b. Loss of use of tangible property that is not
physically injured. All such loss of use
shall be deemed to occur at the time of
the "occurrence" that caused it.
16. "Suit" means a civil proceeding in which
damages because of "bodily injury", "prop-
erty damage", "personal injury" or "advertis-
ing injury" to which this insurance applies are
alleged. "Suit" includes:
a. An arbitration proceeding in which such
damages are claimed and to which the
insured must submit or does submit with
our consent; or
b. Any other alternative dispute resolution
proceeding in which such damages are
claimed and to which the insured submits
with our consent.
17. "Temporary worker" means a person who is
furnished to you to substitute for a permanent
"employee" on leave or to meet seasonal or
short-term workload conditions.
18. "Your product" means:
a. Any goods or products, other than real
property, manufactured, sold, handled,
distributed or disposed of by:
(1) You;
(2) Others trading under your name; or
(3) A person or organization whose busi-
ness or assets you have acquired; and
b. Containers (other than vehicles), materi-
als, parts or equipment furnished in con-
nection with such goods or products.
"Your product" includes:
a. Warranties or representations made at
any time with respect to the fitness, qual-
ity, durability, performance or use of "your
product"; and
b. The providing of or failure to provide
warnings or instructions.
"Your product" does not include vending ma-
chines or other property rented to or located
for the use of others but not sold.
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19. "Your work" means:
a. Work or operations performed by you or
on your behalf; and
b. Materials, parts or equipment furnished in
connection with such work or operations.
"Your work" includes:
a. Warranties or representations made at
any time with respect to the fitness, qual-
ity, durability, performance or use of "your
work"; and
b. The providing of or failure to provide
warnings or instructions.
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POLICY NUMBER: BUSINESSOWNERS
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
BUSINESS LIABILITY COVERAGE -
TENANTS LIABILITY
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS POLICY
SCHEDULE*
Premises: ALL DESCRIBED LOCATIONS
Tenants Liability Limit Of Insurance (Per Occurrence):
* Information required to complete this Schedule, if not shown on this endorsement, will be shown in the
Declarations.
With respect to the coverage provided under this
endorsement, the Businessowners Liability Cover-
age Form is amended as follows:
A. The final paragraph of B.1. Exclusions - Applica-
ble To Business Liability Coverage of the
Businessowners Liability Coverage Form is de-
leted and replaced by the following:
With respect to the premises shown in the
Schedule of this endorsement which are rented
to you or temporarily occupied by you with the
permission of the owner, Exclusions c., d., e., g.,
h., k., l., m., n. and o. do not apply to "property
damage".
B. Paragraph D.2. Liability And Medical Expenses
Limits Of Insurance is deleted and replaced by
the following:
The most we will pay under this endorsement for
the sum of all damages because of all "property
damage" arising out of any one "occurrence" to
premises rented to you or temporarily occupied
by you with the permission of the owner is the
Tenants Liability Limit of Insurance shown in the
Schedule.
C. With respect to the premises shown in the
Schedule of this endorsement, Paragraph D.3.
and Paragraph D.4.b. are deleted.
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E4009
4th Edition
This endorsement changes the policy. Please Read it carefully.
MOLD AND MICROORGANISM EXCLUSION
This endorsement modifies insurance provided under the following
BUSINESSOWNERS COVERAGE FORM
BUSINESSOWNERS LIABILITY COVERAGE FORM
COMMERCIAL GENERAL LIABILITY COVERAGE PART
APARTMENT OWNERS LIABILITY COVERAGE FORM
CONDOMINIUM LIABILITY COVERAGE FORM
DIRECTORS AND OFFICERS LIABILITY COVERAGE FROM
The following provisions apply to your policy.
A. Definition:
1. "Mold" means any type or form of fungus including but not limited to mildew, mycotoxins, spores, scents or
by-products produced or released by "mold".
2. "Microorganism" means any organism (animal or plant) of microscopic size, including but not limited to any
type or form of bacteria, bacterium, germ, intestinal flora, microbe, pathogen or virus or any part or by-
product of any of the above.
B. This insurance does not apply to any:
1. "Bodily injury" Property Damage" or "personal and advertising injury" which arising out of, resulting from,
caused or contributed to, whether directly or indirectly by "mold" or "microorganism" and would not have
occurred in whole or in part, but for the actual, alleged or threatened inhalation of, ingestion of, contact with,
exposure to, existence of or presence of any "mold" or "microorganism";
2. Any loss, cost or expense arising out the abating, testing for, monitoring, cleaning up, removing, containing,
treating, detoxifying, neutralizing, remediating or disposing of, or in any way responding to or assessing the
effect of "mold" or "microorganism", by any insured or by any other person or entity;
3. Any supervision, instruction, recommendation, warning or advice given or which should have been given in
connection with 1or 2 above; and
4. Any obligation to share with or repay someone else who must pay damages because of such injury or
damage.
However this exclusion does not apply to any "mold" or "microorganism" that are on, or are contained in, a good
or product intended for consumption.
The above applies regardless of any other cause that contributed concurrently or in any sequence to the injury or
damage.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E8162
4th Edition
MECHANICAL BREAKDOWN COVERAGE ENDORSEMENT
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM - BP 00 02
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by this
endorsement.
A. Under G. Optional Coverages, 5. Mechanical Breakdown is deleted in its entirety and replaced with the following:
5. Mechanical Breakdown
a. We will pay for direct damage to Covered Property caused by an Accident to Covered Equipment. The Covered
Equipment must be:
(1)Owned by you or in your care, custody or control; and
(2) At the described premises.
b. Accident means a sudden and accidental breakdown of the Covered Equipment or a part of the Covered Equipment.
At the time the breakdown occurs, it must manifest itself by physical damage to the Covered Equipment that
necessitates repair or replacement.
If an initial Accident causes other Accidents, all such Accidents will be considered one Accident. All Accidents that
are the result of the same event will be considered one Accident.
c. None of the following is an Accident:
(1)Depletion, deterioration, corrosion or erosion;
(2)Wear and tear;
(3) Leakage at any valve, fitting, shaft seal, gland packing, joint or connection;
(4) Breakdown of any vacuum tube, gas tube or brush;
Breakdown of any electronic computer or electronic data processing equipment;(5)
Breakdown of any structure or foundation supporting the Covered Equipment or any of its parts;(6)
(7) The functioning of any safety or protective device; or
The explosion of gases or fuel within the furnace of any Covered Equipment or within the flues or passages
through which the gases of combustion pass.
(8)
d. Covered Equipment means any of the following equipment:
(1) Boiler and Pressure Vessels:
(a) Steam heating boilers and condensate return tanks used with them;
(b)Hot water heating boilers and expansion tanks used with them;
(c) Hot water supply boilers;
(d)Other fired or unfired vessels used for maintenance or service of the described premises but not used for
processing or manufacturing;
(e) Steam boiler piping, valves, fittings, traps and separators, but only if they;
(i) Are on your premises or between parts of your premises;
(ii) Contain steam or condensate of steam; and
(iii) Are not part of any other vessel or apparatus;
(f) Feed water piping between any steam boiler and a feed pump or injector.
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(2) Air Conditioning Units - Any air conditioning unit that has a capacity of 60,000 Btu or more, including:
(a) Inductors, convectors and coils that make use of a refrigerant and form part of a cooling, humidity control or
space heating system;
(b) Interconnecting piping, valves and fittings containing only a refrigerant, water, brine or other solution;
(c) Vessels heated directly or indirectly that:
(i) Form part of an absorption type system; and
(ii) Function as a generator, regenerator or concentrator;
(d) Compressors, pumps, fans and blowers used solely with the system together with their driving electric
motors; and
(e) Control equipment used solely with the system.
(3) Equipment used for the generation, transmission or utilization of energy.
e. Covered Equipment does not mean:
(1) any structure, foundation, cabinet, compartment or air supported structure or building;
any insulating or refractory material;(2)
(3) any sewer piping, any underground vessels or piping, any piping forming a part of a sprinkler system or water
piping other than boiler feed water piping, boiler condensate return piping or water piping forming a part of a
refrigerating or air conditioning system;
(4) any vehicle, dragline, excavation or construction equipment;
(5) any equipment manufactured by you for sale.
f. Expediting Expenses
With respect to your damaged Covered Property, we will pay for the reasonable extra cost to:
(1)make temporary repairs; and
(2) expedite permanent repairs or replacement.
g. Hazardous Substances
We will pay for the additional costs, up to $25,000, to repair or replace Covered Property because of contamination
by a hazardous substance. This includes the additional costs to clean up or dispose of such property.
Hazardous substance means any substance other than ammonia that has been declared to be hazardous to health by a
governmental agency.
Additional costs mean those beyond what would have been required had no hazardous substance been involved.
h. CFC Refrigerants
We will pay for the additional cost, up to $25,000 per Accident, to repair or replace Covered Property because of the
use or presence of a refrigerant containing CFC (chlorinated fluorocarbon) substances. This means the additional
expense to do the least expensive of the following:
(1) Repair the damaged property and replace any lost CFC refrigerant;
(2) Repair the damaged property, retrofit the system to accept a non-CFC refrigerant and charge the system with a
non-CFC refrigerant; or
(3) Replace the system with one using a non-CFC refrigerant.
Additional costs mean those beyond what would have been required had no CFC refrigerant been involved.
i. Drying Out Coverage
If electrical covered equipment requires drying out as a result of a flood, we will pay for the direct expenses of such
drying out.
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B. Exclusions
(1) All limitations and exclusions in the applicable Coverage Form apply except the following:
(a) Limitation A. 4. a. (1), Steam Equipment;
Limitation A. 4. a. (2), Water Heating Equipment;(b)
Exclusion B. 2. a., Electrical Apparatus;(c)
Exclusion B. 2. d., Steam Apparatus; and(d)
Exclusion B. 2. k. (6), Mechanical Breakdown.(e)
(2) As respects Equipment Breakdown only, the last paragraph of Exclusion B. 2., Other Types of Loss is deleted
and replaced with the following:
But if an excluded cause of loss that is listed in B. 2. k. (1) through B. 2. k. (7) results in an Accident, we will pay
for the loss or damage caused by that Accident.
(3)We will not pay under this endorsement for loss or damage caused by or resulting from any of the following:
(a) a hydrostatic, pneumatic or gas pressure test of any boiler or pressure vessel; or
an insulation breakdown test of any type of electrical equipment.(b)
C. Suspension Condition
When any "covered equipment" is found to be in, or exposed to a dangerous condition, any of our representatives may
immediately suspend the insurance against loss from an Accident to that equipment. We can do this by mailing or
delivering a written notice of suspension to your address as shown in the Declarations, or at the address where the
equipment is located. Once suspended in this way, your insurance can be reinstated only by written notice from us. If
we suspend your insurance, you will get a pro rata refund of premium. However, the suspension will be effective even if
we have not yet made or offered a refund.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
J6316
1st Edition
EXCLUSION OF LOSS DUE TO VIRUS OR BACTERIA
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
APARTMENT OWNERS PROPERTY COVERAGE FORM
CONDOMINIUM PROPERTY COVERAGE FORM
A. The exclusion set forth in Paragraph B. applies to all coverage under Section A - Coverage in all applicable
coverage forms and endorsements that comprise this policy, except as provided in Paragraph C. This includes
but is not limited to forms or endorsements that cover property damage to buildings or personal property and
forms or endorsements that cover business income, extra expense or action of civil authority.
B. We will not pay for loss or damage caused by or resulting from any virus, bacterium or other microorganism
that induces or is capable of inducing physical distress, illness or disease.
C. However, the exclusion in Paragraph B. does not apply to the following:
1. Loss or damage caused by or resulting from "fungi", wet rot or dry rot. Such loss or damage may be
addressed in a separate exclusion in this policy; or
2. Coverage otherwise provided under Food Borne Illness Business Interruption Coverage E3032 (if that
endorsement is attached to this policy); or
3. Coverage otherwise provided under the Restaurant Food Contamination Shutdown Coverage E3419 (if
that endorsement is attached to this policy).
D. With respect to any loss or damage subject to the exclusion in Paragraph B., such exclusion supersedes any
exclusion relating to "pollutants".
E. If the following provisions are part of this policy, they are hereby amended to remove reference to bacteria:
1. Exclusion of "Fungi", Wet Rot, Dry Rot And Bacteria; and
2. Additional Coverage - Limited Coverage For "Fungi", Wet Rot, Dry Rot And Bacteria, including any
endorsement increasing the scope or amount of coverage.
F. The terms of the exclusion in Paragraph B., or the inapplicability of this exclusion to a particular loss, do not
serve to create coverage for any loss that would otherwise be excluded under this policy.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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BUSINESSOWNERS
BP 04 17 01 96
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
EMPLOYMENT-RELATED PRACTICES EXCLUSION
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS POLICY
The following exclusion is added to Section B. EX-
CLUSIONS of the Businessowners Liability Cover-
age Form:
This insurance does not apply to:
1. "Bodily injury" or "personal injury" to:
a. A person arising out of any:
(1) Refusal to employ that person;
(2) Termination of that person's employ-
ment; or
(3) Employment-related practices, poli-
cies, acts or omissions, such as
coercion, demotion, evaluation, reas-
signment, discipline, defamation,
harassment, humiliation or discrimi-
nation directed at that person; or
b. The spouse, child, parent, brother or sister
of that person as a consequence of "bodily
injury" or "personal injury" to that person
at whom any of the employment-related
practices described in paragraphs (1), (2)
or (3) above is directed.
This exclusion applies:
a. Whether the insured may be liable as an
employer or in any other capacity; and
b. To any obligation to share damages with
or repay someone else who must pay
damages because of the injury.
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BUSINESSOWNERS
BP 04 39 01 96
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
ABUSE OR MOLESTATION EXCLUSION
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS POLICY
This insurance does not apply to "bodily injury", "property damage", "advertising injury" or "personal injury"
arising out of:
(a) The actual or threatened abuse or molestation by anyone of any person while in the care, custody or
control of any insured, or
(b) The negligent:
(i) Employment;
(ii) Investigation;
(iii) Supervision;
(iv) Reporting to the proper authorities, or failure to so report; or
(v) Retention;
of a person for whom any insured is or ever was legally responsible and whose conduct would be ex-
cluded by (a) above.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E6036
4th Edition
LEAD POISONING AND CONTAMINATION EXCLUSION
When this endorsement is attached to your policy the following provisions apply to the Property and
Liability Coverages of your policy:
1. This insurance does not apply to any "bodily injury", "personal injury" or "property damage" or property
loss arising out of, resulting from, caused by or contributed to by lead, or any hazardous properties of lead,
including but not limited to Lead Poisoning and Lead Contamination and the threat or fear of Lead
Poisoning or Lead Contamination.
Lead Poisoning includes, but is not limited to, actual "bodily injury" or "personal injury" resulting from
exposure or ingestion, of any nature, cause or duration, to or of lead, or products, objects or substances
comprised of or containing lead.
Lead Contamination includes, but is not limited to, the presence of lead in paint, soil, plants, animals,
water pipes, buildings or other structures.
For purposes of this exclusion, the definition of "bodily injury" is amended to include mental injury,
anguish, distress or fear of Lead Poisoning or Lead Contamination.
For purposes of this exclusion, the definitions of "property damage" and property loss are amended to
include actual or threatened loss of property value, loss of equity, loss of use, loss of rents or other
economic injury caused by Lead Poisoning or Lead Contamination.
We will not pay for any loss, cost or expense arising out of, resulting from, caused by or contributed to by:2.
a. The testing or monitoring for, or, abatement, mitigation, neutralization, removal or disposal of lead,
lead compounds or materials containing lead;
b. The testing or monitoring for or treatment of Lead Poisoning or Lead Contamination in humans or
animals; or
c. Any supervision, instructions, recommendations, warnings or advice given, or which should have been
given, in connection with Lead Poisoning or Lead Contamination;
d. Any obligation to share damages with or repay someone else who must pay damages in connection with
Lead Poisoning or Lead Contamination.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
J6828
1st Edition
LIMITED COVERAGE FOR FUNGI, WET ROT, DRY ROT AND BACTERIA
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
BUSINESSOWNERS COVERAGE FORM
A. The following is added under B.1. Exclusions as item h. in the BUSINESSOWNERS SPECIAL
PROPERTY COVERAGE FORM and item i. in Section I - PROPERTY of the BUSINESSOWNERS
COVERAGE FORM:
"Fungi", Wet Rot, Dry Rot And Bacteria
Presence, growth, proliferation, spread or any activity of "fungi", wet or dry rot or bacteria.
But if "fungi", wet or dry rot or bacteria results in a "specified cause of loss", we will pay for the loss or
damage caused by that "specified cause of loss".
This exclusion does not apply:
When "fungi", wet or dry rot or bacteria results from fire or lightning; or(1)
To the extent that coverage is provided in the Additional Coverage - Limited Coverage For "Fungi",
Wet Rot, Dry Rot And Bacteria with respect to loss or damage by a cause of loss other than fire or
lightning.
(2)
B. Paragraph B.2.k.(2) in the BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM and
paragraph B.2.l.(2) in Section I - PROPERTY of the BUSINESSOWNERS COVERAGE FORM is
replaced by the following:
Rust or other corrosion, decay, deterioration, hidden or latent defect or any quality in property that
causes it to damage or destroy itself.
(2)
C. The following is added under B.2.k. in the BUSINESSOWNERS SPECIAL PROPERTY COVERAGE
FORM and paragraph B.2.l. in Section I - PROPERTY of the BUSINESSOWNERS COVERAGE
FORM:
Continuous or repeated seepage or leakage of water, or the presence or condensation of humidity,
moisture or vapor, that occurs over a period of 14 days or more.
(8)
D. Paragraph A.5.l.(5) in the BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM and
paragraph A.5.l.(5) in Section I - PROPERTY of the BUSINESSOWNERS COVERAGE FORM is
replaced by the following:
(5) Under this Additional Coverage, we will not pay any costs associated with:
The enforcement of any ordinance or law which requires demolition, repair, replacement,
reconstruction, remodeling or remediation of property due to contamination by "pollutants" or
due to the presence, growth, proliferation, spread or any activity of "fungi", wet or dry rot or
bacteria; or
(a)
The costs associated with the enforcement of any ordinance or law which requires any insured or
others to test for, monitor, clean up, remove, contain, treat, detoxify or neutralize, or in any way
respond to, or assess the effects of "pollutants", "fungi", wet or dry rot or bacteria.
(b)
E. The following is added under Section A.5. Additional Coverages as item n. in the BUSINESSOWNERS
SPECIAL PROPERTY COVERAGE FORM and item p. in Section I - PROPERTY of the
BUSINESSOWNERS COVERAGE FORM:
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Limited Coverage For "Fungi", Wet Rot, Dry Rot And Bacteria
If "fungi", wet or dry rot or bacteria results from a "specified cause of loss" (other than fire or lightning)
that occurs during the policy period, and if all reasonable means were used to save and preserve the
property from further damage at the time of and after that occurrence:
We will pay for loss or damage by "fungi", wet or dry rot or bacteria. As used in this Limited
Coverage, the term loss or damage means:
(1)
Direct physical loss or damage to Covered Property caused by "fungi", wet or dry rot or bacteria,
including the cost of removal of the "fungi", wet or dry rot or bacteria;
(a)
The cost to tear out and replace any part of the building or other property as needed to gain access
to the "fungi", wet or dry rot or bacteria; and
(b)
The cost of testing performed after removal, repair, replacement or restoration of the damaged
property is completed, provided it is reasonable to believe that "fungi", wet or dry rot or bacteria
are present.
(c)
(2) The most we will pay under this Limited Coverage for the sum of all loss or damage arising out of all
occurrences of "specified causes of loss" (other than fire or lightning) which take place in each 12
month period (beginning with the effective date of this policy), is $15,000. The $15,000 aggregate
limit is subject to and not in addition to the applicable Limit of Insurance on the affected property
and is applied regardless of the number of premises involved in such occurrence(s).
We will not pay more than the total of $15,000 under this Limited Coverage even if the "fungi", wet
or dry rot or bacteria continues to be present or active, or recurs, in a later policy period.
(3)
Payments under this Limited Coverage are subject to and not in addition to the applicable Limit of
Insurance on any Covered Property.
(4)
If there is covered loss or damage to Covered Property, not caused by "fungi", wet or dry rot or
bacteria, loss payment will not be limited by the terms of this Limited Coverage, except to the extent
that "fungi", wet or dry rot or bacteria causes an increase in the loss. Any such increase in the loss will
be subject to the terms of this Limited Coverage.
(5)
The terms of this Limited Coverage do not increase or reduce the coverage provided under the
Additional Coverages 5.d. Collapse or 5.e. Water Damage, Other Liquids, Powder or Molten
Material Damage.
(6)
(7) This Limited Coverage applies if a Limit of Insurance is shown in the Declarations for Building or
Personal Property.
(8) The following applies only if Business Income and Extra Expense coverage applies to the described
premises and only if the suspension of "operations" satisfies all terms and conditions of the applicable
Business Income and/or Extra Expense coverage.
(a) If the loss which resulted in "fungi", wet or dry rot or bacteria does not in itself necessitate a
suspension of "operations", but such suspension is necessary due to loss or damage to property
caused by "fungi", wet or dry rot or bacteria, we will pay for the actual loss of business income and
extra expense you sustain. However, we will only pay for loss of business income and extra expense
sustained in a period of not more than 30 days. The days need not be consecutive.
(b) If a covered suspension of "operations" was caused by loss or damage other than "fungi", wet or
dry rot or bacteria, but remediation of "fungi", wet or dry rot or bacteria prolongs the "period of
restoration", we will pay for the actual loss of business income and extra expense you sustain
during the delay (regardless of when such a delay occurs during the "period of restoration") but
such coverage is limited to 30 days. The days need not be consecutive.
G. The following is added under Section H. Property Definitions as item 8. in the BUSINESSOWNERS
SPECIAL PROPERTY COVERAGE FORM and item 14. in Section I - PROPERTY of the
BUSINESSOWNERS COVERAGE FORM:
"Fungi" means any type or form of fungus, including mold or mildew, and any mycotoxins, spores, scents
or by-products produced or released by fungi.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
J6839
1st Edition
AMENDMENT - AGGREGATE LIMITS OF INSURANCE
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS LIABILITY COVERAGE FORM
Paragraph 4. Aggregate Limits in Section D. Liability And Medical Expenses Limits Of Insurance is deleted
and replaced by the following:
4. Aggregate Limits
The most we will pay for:
a. All "bodily injury" and "property damage" that is included in the "products-completed operations
hazard" is twice the Liability and Medical Expenses limit.
b. All:
(1) "Bodily injury" and "property damage" except damages because of "bodily injury" or "property
damage" included in the "products-completed operations hazard";
(2) Plus medical expenses;
(3) Plus all "personal and advertising injury" caused by offenses committed;
is twice the Liability and Medical Expenses limit.
The Limits of Insurance of this policy apply separately to each consecutive annual period and to any
remaining period of less than 12 months, starting with the beginning of the policy period shown in the
Declarations, unless the policy period is extended after issuance for an additional period of less than 12
months. In that case, the additional period will be deemed part of the last preceding period for purposes
of determining the Limits of Insurance.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E3419
3rd Edition
RESTAURANT FOOD CONTAMINATION SHUTDOWN COVERAGE ENDORSEMENT
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless
modified by this endorsement.
A. The following is added to Section A.5. Additional Coverages:
Restaurant Food Contamination Shutdown
If the Board of Health or other government body orders your premises closed because of the discovery of,
or suspicion of "Food Contamination", coverage is provided as described below at the location(s)
described in the Declarations.
1. We will pay for the actual loss of "Business Income" you sustain due to the necessary suspension of
your "operations" resulting from a closure order issued by the Board of Health or other government
body.
The amount of "Business Income" loss will be determined based on:
a. The Net Income of the business before the Board Of Health or other government body closure
order was issued:
b. The likely Net Income of the business if no loss occurred:
c. The operating expenses, including payroll expenses, necessary to resume "operations" with the same
quality of service that existed just before the closure order was issued; and
d. Reasonable advertising expenses incurred to restore reputation.
The limit shown on the Declarations is the most we will pay for this coverage per covered loss.
2. We will pay:
a. Your cost to clean your equipment in accordance with local Board of Health or other government
body requirements;
b. Your cost to replace those consumable goods declared contaminated by the local Board of Health or
other government body;
c. Necessary medical tests and vaccines for affected employees as required by the Board of Health or
other government body. This coverage is primary to any other insurance coverage; and
d. Reimbursement you paid to infected patrons for medical care, hospitalization and necessary blood
work.
The limit shown on the Declarations is the most we will pay for this coverage per covered loss.
3. We will not pay for loss caused directly or indirectly by any of the following. Such loss is excluded
regardless of any other cause or events that contributes concurrently or in any sequence to the loss.
a. Fines or penalties of any kind;
b. Seizure or destruction of property by order of governmental authority;
c. Nuclear reaction or radiation, or radioactive contamination, however caused;
d.War, including undeclared or civil war;
e. Any increase of loss caused by or resulting from delay in resuming "operations" due to interference
by strikers or other persons; and
f. Dishonest or criminal acts by you, any of your partners, employees, directors, trustees, authorized
representatives or anyone to whom you entrust the property for any purpose:
(1) Acting alone or in collusion with others; or
(2) Whether or not occurring during the hours of employment.
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B. The following is added to Paragraph 3. Duties In The Event Of Loss Or Damage of Section E. Property
Loss Conditions:
c. In the event of a covered Food Contamination Shutdown loss, you must also:
(1) Give us prompt notice of the Board Of Health closure order received by you and "Locations
Covered" that may be involved in the loss.
(2) Notify any public authority that may have jurisdiction over the incident.
(3) As soon as possible, provide us a description of how, when and where the "Food Contamination"
was first discovered.
(4) Resume all your "operations" as quickly as possible. If you do not resume "operations", or do not
resume "operations" as quickly as possible, we will pay based on the time it would have taken to
resume "operations" as quickly as possible.
(5) Do all things practical to avoid or diminish further loss.
C. DEFINITIONS
For the purposes of coverage provided by this endorsement, the following definitions are added:
1. "Business Income" means the:
a. Net Income (Net Profit or Loss before income tax) that would have been earned or incurred if no
closure order had been issued by the Board of Health or other government body; and
b. Continuing normal operating expenses incurred, including payroll.
2. "Food Contamination" means bacteria, toxins, viruses or chemical residues contained in food you
provide causing an acute gastrointestinal disorder in one or more of your patrons.
3. "Location Covered" means any location scheduled in the Declarations.
4. "Operations" means your business activities occurring at any "Location Covered".
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY E3312
2nd Edition
LIQUOR LIABILITY COVERAGE ENDORSEMENT
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS LIABILITY COVERAGE FORM BP 00 06
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by this endorsement.
A. Coverages (2) Performing duties related to the conduct of the
insured's business; orThe following coverage is added to A. Coverages in the
BUSINESSOWNERS LIABILITY COVERAGE FORM: b. The spouse, child, parent, brother or sister of the
"employee" as a consequence of Paragraph (1) above.3. Liquor Liability
a. We will pay those sums that the insured becomes legally
obligated to pay as damages because of "bodily injury" or
"property damage" to which this insurance applies, if liability
for such "bodily injury" or "property damage" is imposed on
the insured by reason of the selling, serving or furnishing of
any alcoholic beverage. We will have the right and duty to
defend any "suit" seeking those damages. We may at our
discretion investigate any "bodily injury" or "property
damage" and settle any claim or "suit" that may result. But:
This exclusion applies:
a. Whether the insured may be liable as an employer or in any
other capacity; and
b. To any obligation to share damages with or repay someone
else who must pay damages because of the injury.
4. Liquor License Not in Effect
"Bodily injury" or "property damage" arising out of any alcoholic
beverage sold, served or furnished while any required license is
suspended or after such license expires, is cancelled or revoked.
(1) The amount we will pay for damages is limited as
described in Section D - Liability And Medical
Expenses Limits Of Insurance; and
5. Your Product
"Bodily injury" or "property damage" arising out of your" product."
However, this exclusion does not apply to "bodily injury" or
"property damage" for which you or your indemnitee may be held
liable if such liability is imposed as a result of:
(2) Our right and duty to defend end when we have used up
the applicable limit of insurance in the payment of
judgments or settlements or medical expenses.
a. Causing or contributing to the intoxication of any Person;
No other obligation or liability to pay sums or perform acts or
services is covered unless explicitly provided for under Coverage
Extension - Supplementary Payments in the Coverage Form.
b. The furnishing of alcoholic beverages to a person under the
legal drinking age or under the influence of alcohol; or
c. The violation of any statute, ordinance or regulation relating
to the sale, gift, distribution or use of alcoholic beverages.b. This insurance applies to "bodily injury" and "property
damage" which occurs during the policy period in the
"coverage territory." Coverage under this endorsement is not subject to exclusion c.
Liquor Liability under B. Exclusions in the Coverage Form as it
applies to the selling, serving or furnishing of any alcoholic
beverage.
c. Damages because of "bodily injury" include damages
claimed by any person or organization for care, loss of
services or death resulting at any time from the "bodily
injury."
C. Limits Of Insurance For Liquor Liability
B. Exclusions Applicable To Liquor Liability
The following is added to D. Liability And Medical Expenses
Limits Of Insurance:This insurance does not apply to:
1. Expected or Intended Injury
6. Liquor Liability
This exclusion applies to "bodily injury" or "property damage"
expected or intended from the standpoint of the insured. This
exclusion does not apply to "bodily injury" resulting from the use
of reasonable force to protect persons or property.
a. The most we will pay for the sum of all damages because of
all "bodily injury", "property damage" and medical expenses
arising out of any one "occurrence" is the Liability And
Medical Expenses Limit shown in the Declarations for
Liquor Liability. But the most we will pay for all medical
expenses because of "bodily injury" sustained by any one
person is the Medical Expenses Per Person limit shown in
the Declarations under Medical Payments.
2. Workers' Compensation and Similar Laws
Any obligation of the insured under a workers compensation law
or any similar law.
3. Employer's Liability
"Bodily injury" to:
b. This coverage is subject to the provisions in item 4.
Aggregate Limits under D. Liability And Medical
Expenses Limits Of Insurance.
a. An "employee" of the insured arising out of and in the
course of:
(1) Employment by the insured; or
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise subject to all the terms of the
policy.
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BUSINESSOWNERS
BP 00 09 01 97
BUSINESSOWNERS COMMON POLICY CONDITIONS
All coverages of this policy are subject to the fol-
lowing conditions.
A. Cancellation
1. The first Named Insured shown in the Decla-
rations may cancel this policy by mailing or
delivering to us advance written notice of
cancellation.
2. We may cancel this policy by mailing or de-
livering to the first Named Insured written
notice of cancellation at least:
a. 5 days before the effective date of cancel-
lation if any one of the following conditions
exists at any building that is Covered
Property in this policy.
(1) The building has been vacant or unoc-
cupied 60 or more consecutive days.
This does not apply to:
(a) Seasonal unoccupancy; or
(b) Buildings in the course of con-
struction, renovation or addition.
Buildings with 65% or more of the
rental units or floor area vacant or un-
occupied are considered unoccupied
under this provision.
(2) After damage by a covered cause of
loss, permanent repairs to the building:
(a) Have not started, and
(b) Have not been contracted for,
within 30 days of initial payment of
loss.
(3) The building has:
(a) An outstanding order to vacate;
(b) An outstanding demolition order; or
(c) Been declared unsafe by govern-
mental authority.
(4) Fixed and salvageable items have
been or are being removed from the
building and are not being replaced.
This does not apply to such removal
that is necessary or incidental to any
renovation or remodeling.
(5) Failure to:
(a) Furnish necessary heat, water,
sewer service or electricity for 30
consecutive days or more, except
during a period of seasonal unoc-
cupancy; or
(b) Pay property taxes that are owing
and have been outstanding for
more than one year following the
date due, except that this provision
will not apply where you are in a
bona fide dispute with the taxing
authority regarding payment of
such taxes.
b. 10 days before the effective date of can-
cellation if we cancel for nonpayment of
premium.
c. 30 days before the effective date of can-
cellation if we cancel for any other reason.
3. We will mail or deliver our notice to the first
Named Insured's last mailing address known
to us.
4. Notice of cancellation will state the effective
date of cancellation. The policy period will
end on that date.
5. If this policy is cancelled, we will send the
first Named Insured any premium refund due.
If we cancel, the refund will be pro rata. If the
first Named Insured cancels, the refund may
be less than pro rata. The cancellation will
be effective even if we have not made or of-
fered a refund.
6. If notice is mailed, proof of mailing will be
sufficient proof of notice.
B. Changes
This policy contains all the agreements between
you and us concerning the insurance afforded.
The first Named Insured shown in the Declara-
tions is authorized to make changes in the terms
of this policy with our consent. This policy's
terms can be amended or waived only by
endorsement issued by us and made a part of
this policy.
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C. Concealment, Misrepresentation Or Fraud
This policy is void in any case of fraud by you as
it relates to this policy at any time. It is also void
if you or any other insured, at any time, inten-
tionally conceal or misrepresent a material fact
concerning:
1. This policy;
2. The Covered Property;
3. Your interest in the Covered Property; or
4. A claim under this policy.
D. Examination Of Your Books And Records
We may examine and audit your books and re-
cords as they relate to this policy at any time
during the policy period and up to three years
afterward.
E. Inspections And Surveys
We have the right but are not obligated to:
1. Make inspections and surveys at any time;
2. Give you reports on the conditions we find;
and
3. Recommend changes.
Any inspections, surveys, reports or recommen-
dations relate only to insurability and the premi-
ums to be charged. We do not make safety
inspections. We do not undertake to perform the
duty of any person or organization to provide for
the health or safety of workers or the public. And
we do not warrant that conditions:
1. Are safe or healthful; or
2. Comply with laws, regulations, codes or
standards.
This condition applies not only to us, but also to
any rating, advisory, rate service or similar or-
ganization which makes insurance inspections,
surveys, reports or recommendations.
F. Insurance Under Two Or More Coverages
If two or more of this policy's coverages apply to
the same loss or damage, we will not pay more
than the actual amount of the loss or damage.
G. Liberalization
If we adopt any revision that would broaden the
coverage under this policy without additional
premium within 45 days prior to or during the
policy period, the broadened coverage will im-
mediately apply to this policy.
H. Other Insurance
1. If there is other insurance covering the same
loss or damage, we will pay only for the
amount of covered loss or damage in excess
of the amount due from that other insurance,
whether you can collect on it or not. But we
will not pay more than the applicable Limit
of Insurance.
2. Business Liability Coverage is excess over
any other insurance that insures for direct
physical loss or damage.
3. When this insurance is excess, we will have
no duty under Business Liability Coverage to
defend any claim or "suit" that any other
insurer has a duty to defend. If no other
insurer defends, we will undertake to do so;
but we will be entitled to the insured's rights
against all those other insurers.
I. Premiums
1. The first Named Insured shown in the Decla-
rations:
a. Is responsible for the payment of all pre-
miums; and
b. Will be the payee for any return premiums
we pay.
2. The premium shown in the Declarations was
computed based on rates in effect at the time
the policy was issued. On each renewal,
continuation or anniversary of the effective
date of this policy, we will compute the pre-
mium in accordance with our rates and rules
then in effect.
3. With our consent, you may continue this pol-
icy in force by paying a continuation premium
for each successive one-year period. The
premium must be:
a. Paid to us prior to the anniversary date;
and
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b. Determined in accordance with Paragraph
2. above.
Our forms then in effect will apply. If you do
not pay the continuation premium, this policy
will expire on the first anniversary date that
we have not received the premium.
4. Undeclared exposures or change in your
business operation, acquisition or use of lo-
cations may occur during the policy period
that are not shown in the Declarations. If so,
we may require an additional premium. That
premium will be determined in accordance
with our rates and rules then in effect.
J. Premium Audit
1. This policy is subject to audit if a premium
designated as an advance premium is shown
in the Declarations. We will compute the final
premium due when we determine your actual
exposures.
2. Premium shown in this policy as advance
premium is a deposit premium only. At the
close of each audit period we will compute
the earned premium for that period. Audit
premiums are due and payable on notice to
the first Named Insured. If the sum of the ad-
vance and audit premiums paid for the policy
period is greater than the earned premium,
we will return the excess to the first Named
Insured.
3. The first Named Insured must keep records
of the information we need for premium
computation, and send us copies at such
times as we may request.
K. Transfer Of Rights Of Recovery Against Others
To Us
1. Applicable to Businessowners Property Cov-
erage:
If any person or organization to or for whom
we make payment under this policy has rights
to recover damages from another, those
rights are transferred to us to the extent of
our payment. That person or organization
must do everything necessary to secure our
rights and must do nothing after loss to im-
pair them. But you may waive your rights
against another party in writing:
a. Prior to a loss to your Covered Property.
b. After a loss to your Covered Property only
if, at time of loss, that party is one of the
following:
(1) Someone insured by this insurance;
(2) A business firm:
(a) Owned or controlled by you; or
(b) That owns or controls you; or
(3) Your tenant.
You may also accept the usual bills of lading
or shipping receipts limiting the liability of
carriers.
This will not restrict your insurance.
2. Applicable to Businessowners Liability Cov-
erage:
If the insured has rights to recover all or part
of any payment we have made under this
policy, those rights are transferred to us. The
insured must do nothing after loss to impair
them. At our request, the insured will bring
"suit" or transfer those rights to us and help
us enforce them. This condition does not ap-
ply to Medical Expenses Coverage.
L. Transfer Of Your Rights And Duties Under This
Policy
Your rights and duties under this policy may not
be transferred without our written consent ex-
cept in the case of death of an individual Named
Insured.
If you die, your rights and duties will be trans-
ferred to your legal representative but only while
acting within the scope of duties as your legal
representative. Until your legal representative is
appointed, anyone having proper temporary
custody of your property will have your rights
and duties but only with respect to that property.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY
E3443
4th Edition
RESTAURANT PREMIER PACKAGE ENDORSEMENT
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless
modified by the endorsement.
A. Premises Boundary
1. Paragraph 1. Covered Property under Section A. Coverage is amended as follows:
The phrase "within 100 feet of the described Premises" is changed to read "within 1,000 feet of the
described premises".
2. Subparagraphs 5.f. Business Income Additional Coverage and 5.g. Extra Expense under Section A.
Coverage are amended as follows:
The phrase "within 100 feet of the site" is changed to read "within 1,000 feet of the site".
3. Paragraph 6. Coverage Extensions under Section A. Coverage is amended as follows:
The phrase "within 100 feet of the described premises" is changed to read "within 1,000 feet of the
described premises".
B. Paragraph 5. Additional Coverages under Section A. Coverage is amended as follows:
1. Subparagraph b.(2) Preservation of Property is deleted and replaced with the following:
(2)Only if the loss or damage occurs within 60 days after the property is first moved.
2. Subparagraph c. Fire Department Service Charge is deleted and replaced with the following:
c. Fire Department Service Charge
When the fire department is called to save or protect Covered Property from an occurrence
involving a Covered Cause of Loss, we will pay up to $10,000, unless a higher limit is shown on
the Declarations, for this Additional Coverage for your liability for fire department service charges:
(1) Assumed by contract or agreement prior to loss; or
(2) Required by local ordinance.
However, the Limits of Insurance for this Additional Coverage will never be less than $10,000.
No deductible applies to this Additional Coverage.
3. Subparagraph f. Business Income is amended as follows:
a. Continuing normal operating expenses incurred, as described in f.(1)(ii) include:
(1) Tip income of your employees as reported by you to the Internal Revenue Service; and
(2) Franchisor fees and royalties as stipulated in your franchise agreement.
b. Item (2)(b)(ii) Extended Business Income is deleted and replaced with the following:
(ii) 60 consecutive days after the date determined in (2)(a) above.
c. The following are added:
(3) Off Premises Event Cancellation
We will pay the actual loss of Business Income you sustain if a special event, not at a covered
location, is cancelled. Such cancellation must be caused by direct physical loss of or damage to
property at the Off Premises Event location. The loss or damage must be caused by or result
from a Covered Cause of Loss.
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The amount we pay will be reduced by any income you receive from the use, in whole or in
part, of any space reserved for a special event that has been cancelled.
The most we will pay for any one loss under this coverage is $10,000.
Special event means any convention, conference, banquet, seminar, wedding, party or other
public or private event, gathering or group meeting for which you have reserved space, and/or
contracted for food, equipment or other supporting material or services away from your
premises, but within the coverage territory.
Subparagraph a.(2) of B.4. Business Income And Extra Expense Exclusions does not apply to
Off Premises Event Cancellation coverage.
With respect to this Additional Coverage, property damaged does not include property
belonging to any suppliers of water, communication or power services.
(4) Boil-Water Order
(a) We will pay the actual loss of Business Income you sustain and necessary Extra Expense
you incur due to the "suspension" of your "operations" caused by a "Boil-water order".
The most we will pay under this Additional Coverage is $10,000 at each described
premises for the sum of all covered loss of Business Income and Extra Expense arising out
of all "Boil-water orders" occurring during each separate 12 month period of this policy.
This coverage will begin 24 hours after you receive notice of the "Boil-water order" and
will apply for a period of seven consecutive days after coverage begins.
This Additional Coverage does not apply to any "Boil-water order" at a described premises,
which occurs while access to the premises is prohibited by action of civil authority.
(b) With respect to this Additional Coverage, the following definitions are provided:
(i) "Boil-water order" means an advisory, notice, order or other communication issued by a
governmental, health or water authority, providing that water at the described premises
should be boiled before consumption or use, due to actual or potential contamination.
(ii) "Suspension" means partial shutdown or complete cessation.
4. Subparagraph i. Civil Authority is amended as follows:
The second unnumbered paragraph is deleted and replaced with the following:
The coverage for Business Income will begin 24 hours after the time of that action and will apply for a
period of up to three consecutive weeks after coverage begins.
5. Subparagraph j. Money Orders And Counterfeit Paper Currency is deleted and replaced with the
following:
j. Money Orders And Counterfeit Paper Currency
We will pay for loss due to the good faith acceptance of:
(1) Any U.S. or Canadian post office, express company, or national or state (or Canadian)
chartered bank money order that is not paid upon presentation to the issuer; or
(2) Counterfeit United States or Canadian papery currency;
in exchange for merchandise, "money" or services or as part of a normal business transaction.
The most we will pay for any loss under this Additional Coverage is $10,000.
6. Subparagraph k.(3) Forgery And Alteration is deleted and replaced with the following:
(3) The most we will pay for any loss, including legal expenses, under this Additional Coverage is
$10,000.
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7. The following items are added to A.5. Additional Coverages:
n. Crime Conviction Reward
We will pay a crime conviction reward to a person or persons (not to include any insured or any
person in any way responsible for the crime) providing information which leads to a crime
conviction in connection with loss or damage covered by this policy. The amount of the reward
will be $10,000 unless a higher limit is shown on the Declarations for Crime Conviction Reward,
for each covered location. However, in no event will the reward exceed the amount paid for the
covered loss.
This reward applies per occurrence regardless of the number of persons providing information.
No deductible applies to this Additional Coverage.
o. Fire Extinguisher Recharge Expense Coverage
We will pay up to $10,000, unless a higher limit is shown on the Declarations, for this Additional
Coverage, per occurrence, for the necessary costs to recharge or replace (whichever is less) fire
extinguishers or fire suppression systems owned by the insured or for which the insured is legally
responsible that are accidentally discharged or discharged as a result of extinguishing a fire which
occurs at a location shown on the Declarations.
The deductible applicable to and shown on the Declarations for Building(s) and/or Business
Personal Property applies to each loss under this Additional Coverage.
p. Lock Replacement Coverage
We will pay up to $2,500, unless a higher limit is shown on the Declarations, per occurrence for
the reasonable cost of necessary repair or replacement with like kind and quality of locks or
tumblers at a location listed on the Declarations when the door key is lost due to theft covered
under the policy.
No deductible applies to this Additional Coverage.
q. Brands And Labels
If branded or labeled merchandise that is Covered Property is damaged by a Covered Cause of
Loss, and we take all or any part of the property at an agreed or appraised value you may extend the
insurance that applies to your Business Personal Property to pay expenses you incur to:
(1) Stamp "salvage" on the merchandise or its containers, if the stamp will not physically damage
the merchandise; or
(2) Remove the brands or labels, if doing so will not physically damage the merchandise. You must
relabel the merchandise or its containers to comply with the law.
Payment of these expenses is included within the applicable Limit of Insurance.
r. Blanket Personal Property
If two or more locations are shown on the Declarations, and the Limit of Insurance shown for
Business Personal Property at each covered location is at least 90% of the value of the Business
Personal Property at the time of a covered loss, the combined limit for all Business Personal
Property at all locations described on the Declarations may be applied to any one location.
s. Customer's Property
We will pay up to $10,000, unless a higher limit is shown on the Declarations, per occurrence,
subject to a maximum limit of $1,000 on any single item, for the necessary costs to repair or
replace (whichever is less) property of your customers which is in your care, custody or control.
The Deductible applicable to and shown on the Declarations for Building(s) and/or Business
Personal Property applies to each loss under this Additional Coverage.
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t. Unauthorized Business Card Use
(1) We will pay for loss of "money" resulting directly from theft (meaning any act of stealing),
forgery or unauthorized use of credit, debit or charge cards issued in your name, including:
(a) Fund transfer cards;
(b) Charge plates; and
(c) Telephone cards.
(2) We will not pay for any loss:
(a) Resulting from the use of any credit, debit or charge card issued in the name of anyone
other than you, whether or not customarily used in your business;
(b) Caused by any dishonest or criminal act committed by you or any of your partners,
whether acting alone or in collusion with other persons; or
(c) Caused by any dishonest or criminal act committed by any of your employees, directors,
trustees or authorized representatives:
(i) Acting alone or in collusion with others; or
(ii) While performing services for you or otherwise.
(3) The most we will pay under this Additional Coverage is $5,000 for any one occurrence.
u. Wine Collection
(1) We will pay for direct physical loss of or damage to your Wine Collection at the described
premises caused by or resulting from a "specified cause of loss".
(2) With respect to this Additional Coverage, Wine Collection means your stock held for sale
consisting of:
(a) Wine;
(b) Champagne;
(c) Brandy; or
(d) Other bottled alcoholic beverages;
that are not readily replaceable with like kind and quality through normal distribution sources
common in the restaurant industry.
(3) In the event of covered loss or damage under this Additional Coverage, the Wine Collection
will be valued at your menu price at the time of loss.
(4) The most we will pay under this Additional Coverage in any one occurrence is $10,000, but
not more than $500 for any one item, at each described premises. This limit is in addition to
the Limits of Insurance.
v. Ordinance Or Law - Equipment Coverage
(1) If a Covered Cause of Loss occurs to equipment that is Covered Property, other than
refrigeration equipment, we will pay the additional costs you incur to repair or replace the
equipment as required by law.
(2) If a Covered Cause of Loss occurs to refrigeration equipment that is Covered Property, we will
pay:
(a) The cost to reclaim the refrigerant as required by law;
(b) The cost to retrofit the equipment to use a non-CFC refrigerant as required by the Clean
Air Act of 1990 and any amendments thereto or any other similar laws; and
(c) The increased cost to recharge the system with a non-CFC refrigerant.
(3) Exclusion B.1.a., Ordinance Or Law does not apply to this Additional Coverage.
(4) We will not pay under this Additional Coverage for the costs associated with the enforcement
of any ordinance or law which requires any insured or others to test for, monitor, clean up,
remove, contain, treat, detoxify or neutralize, or in any way respond to, or assess the effects of
"pollutants".
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(5) We will not pay under this Additional Coverage for loss due to any ordinance or law that:
(a) You were required to comply with before the loss, even if the equipment was undamaged;
and
(b) You failed to comply with.
(6) The most we will pay under this Additional Coverage in any one occurrence is $10,000.
w. Credit Card Forgery
(1) We will pay for loss involving written instruments required in conjunction with your
customers' credit, debit or charge card resulting directly from forgery or alteration of such
written instruments by your customers.
(2) In addition to the Limitations and Exclusions applicable to property coverage, we will not pay
for loss arising from any credit, debit or charge card transaction if you have not complied fully
with the provisions, conditions or other terms of the card issuer.
(3) In Section A. Coverage, under 2. Property Not Covered, item b. does not apply to this
Additional Coverage.
(4) The most we will pay under this Additional Coverage in any one occurrence is $5,000.
(5) All loss caused by any person or in which that person is involved, whether the loss involves one
or more instruments, is considered one occurrence.
(6) Paragraph 2.g. False Pretense under Section B. Exclusions does not apply to this Additional
Coverage.
x. Credit Card Slip Theft, Disappearance or Destruction
We will pay for loss caused directly by theft, disappearance or destruction of written
instruments required in conjunction with any of your customers' credit, debit, or charge card at
the described premises.
(1)
(2) In addition to the Limitations and Exclusions applicable to property coverage, we will not pay
for loss:
(a) Resulting from accounting or arithmetical errors or omissions; or
(b) Due to the giving or surrendering of property in any exchange or purchase.
In Section A. Coverages, under 2. Property Not Covered, item b. does not apply to this
Additional Coverage.
(3)
(4) The most we will pay under this Additional Coverage in any one occurrence is $5,000.
(5) You must keep records of all written instruments so we can verify the amount of any loss or
damage.
(6) All loss:
(a) Caused by one or more persons; or
(b) Involving a single act or series of related acts;
is considered one occurrence.
y. Computer Fraud and Funds Transfer Fraud
We will pay for:(1)
(a) Loss of and damage to "money", "securities" or "other property" following and directly
related to the use of any computer to fraudulently cause a transfer of that property from
inside the described premises, a bank or savings institution:
(i) To a person (other than a messenger) outside those premises; or
(ii) To a place outside those premises; and
(b) Loss of "money" or "securities" resulting directly from a "fraudulent instruction" directing
a financial institution to transfer, pay or deliver "money" or "securities" from your "transfer
account".
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(2) Subparagraph a.(4) of Paragraph A.4. Limitations does not apply to this Additional Coverage.
(3) Paragraph 2.g. False Pretense under Section B. Exclusions does not apply to this Additional
Coverage.
(4) We will not pay for loss or damage caused by or resulting from the use or purported use of
credit, debit, charge, access, convenience, identification, stored-value or other cards or the
information contained on such cards.
(5) With respect to this Additional Coverage:
(a) "Fraudulent instruction" means:
An electronic, telegraphic, cable, teletype, facsimile or telephone instruction which
purports to have been transmitted by you, but which was in fact fraudulently
transmitted by someone else without your knowledge or consent;
(i)
(ii) A written instruction (other than those described in Paragraph A.5.k. Forgery Or
Alteration) issued by you, which was forged or altered by someone other than you
without your knowledge or consent or which purports to have been issued by you, but
was in fact fraudulently issued without your knowledge or consent; or
An electronic, telegraphic, cable, teletype, facsimile, telephone or written instruction
initially received by you which purports to have been transmitted by an employee but
which was in fact fraudulently transmitted by someone else without your or the
employee's knowledge or consent.
(iii)
(b) "Other property" means any tangible property other than "money" and "securities" that has
intrinsic value but does not include any property excluded under this policy.
(c) "Transfer account" means an account maintained by you at a financial institution from
which you can initiate the transfer, payment or delivery of "money" and/or "securities":
(i) By means of electronic, telegraphic, cable, teletype, facsimile or telephone instructions
communicated directly through an electronic funds transfer system; or
(ii) By means of written instructions (other than those described in Paragraph A.5.k.
Forgery Or Alteration) establishing the conditions under which such transfers are to be
initiated by such financial institution through an electronic funds transfer system.
The most we will pay for loss or damage under this Additional Coverage in any one occurrence
is $10,000.
(6)
(7) With respect to this Additional Coverage, Subparagraph 3.b. Money And Securities under
Section G. Optional Coverages is deleted and replaced with the following:
(b) In addition to the Limitations and Exclusions applicable to property coverage, we will not
pay for loss:
(1) Resulting from accounting or arithmetical errors or omissions;
(2) Due to the giving or surrendering of property in any exchange or purchase;
(3) Of property contained in any "money"-operated device unless the amount of "money"
deposited in it is recorded by a continuous recording instrument in the device; or
(4) To "money" and "securities" following and directly related to the use of any computer
to fraudulently cause a transfer of that property from inside the described premises,
bank or savings institution:
(a) To a person (other than a messenger) outside those premises; or
To a place outside those premises.(b)
C. Paragraph 6. Coverage Extensions under Section A. Coverage is amended as follows:
1. Subparagraph a.(1) Personal Property At Newly Acquired Premises is deleted and replaced with the
following:
(1) You may extend the insurance that applies to Business Personal Property to apply to the property
at any premises you acquire.
The most we will pay for loss or damage under this extension is $250,000 at each premises.
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2. Subparagraph b. Personal Property Off Premises is deleted and replaced with the following:
b. Personal Property Off Premises
You may extend the insurance that applies to Business Personal Property to apply to covered
Business Personal Property, other than "money" and "securities", "valuable papers and records" or
accounts receivable, while it is in the course of transit or temporarily at a premises you do not own,
lease or operate. The most we will pay for loss or damage under this Extension is $10,000 unless a
higher Limit of Insurance for Personal Property Off Premises is shown on the Declarations.
3. Subparagraph c. Outdoor Property is deleted and replaced with the following:
c. Outdoor Property
(1) Outdoor Property - Antennas And Satellite Dishes
You may extend the insurance provided by this policy to apply to your radio and television
antennas and satellite dishes, including their lead-in wiring, masts and towers.
For the purpose of this extension, the following is added to subparagraph 5.d.(3) Collapse
Additional Coverage under A. Coverage:
Radio and television antennas and satellite dishes, including their lead-in wiring, masts and
towers.
(i)
The most we will pay for loss or damage under this Coverage Extension in any one occurrence
is $5,000, unless a higher Limit of Insurance is shown on the Declarations for Outdoor
Property.
(2) Outdoor Property - Trees, Shrubs, Plants And Lawns
You may extend the insurance provided by this policy to apply to your outdoor trees, shrubs,
plants and lawns other than those held in storage or for sale, including debris removal expense,
caused by or resulting from any of the following causes of loss:
(a) Fire;
(b) Lightning;
(c) Explosion;
(d) Riot or Civil Commotion; or
(e) Aircraft.
The most we will pay for loss or damage under this Coverage Extension in any one occurrence
is $5,000, unless a higher Limit of Insurance is shown on the Declarations for Outdoor
Property, but not more than $1,000 for any one tree, shrub, plant or lawn.
4. Subparagraph d. Personal Effects is deleted and replaced with the following:
d. Personal Effects
You may extend the insurance that applies to Business Personal Property to apply to personal
effects owned by you, your officers, your partners or your employees. This extension does not
apply to:
(1) Tools or equipment used in your business; or
(2) Loss or damage by theft.
The most we will pay for loss or damage under this Extension is $10,000, but not more than
$2,500 for any one individual.
5. Subparagraph f.(2) Accounts Receivable is deleted and replaced with the following:
(2) The most we will pay under this Coverage Extension for loss or damage in any one occurrence at
the described premises is $25,000, unless a higher Limit of Insurance for accounts receivable is
shown on the Declarations.
For accounts receivable not at the described premises, the most we will pay is $25,000.
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6. The following items are added to 6. Coverage Extensions under A. Coverage:
g. Newly Acquired or Constructed Property
(1) You may extend the insurance that applies to Building(s) to apply to:
Your new buildings while being built on the described premises; and(a)
(b) Buildings you acquire at locations, other than the described premises, intended for:
(i) Similar use as the building described in the Declarations; or
(ii) Use as a warehouse.
(2) The most we will pay for loss or damage under this Extension is $500,000 at each covered
building. Insurance under this Extension for each newly acquired or constructed property will
end when any of the following first occurs:
(a) This policy expires;
(b) 30 days expire after you acquire or begin to construct the property; or
(c) You report values to us.
We will charge you additional premium for values reported from the date construction begins
or you acquire the property.
The deductible applicable to and shown on the Declarations for Building(s) and/or Business
Personal Property applies to each loss under this Coverage Extension.
h. Claims Expense
(1) In the event of covered loss or damage, we will pay up to $10,000 as an additional amount of
insurance for all reasonable expenses you incur at our request to assist us in:
(a) The investigation of a claim or suit; or
(b) The determination of the amount of loss, such as taking inventory.
(2) We will not pay under this Coverage Extension for:
(a) Expenses to prove that loss or damage is covered;
(b) Expenses incurred under E. Property Loss Conditions, 2. Appraisal; or
(c) Expenses incurred for examination under oath, even if requested by us.
i. Building - Tenant Obligation
(1) If:
(a) You are a tenant; and
(b) You are contractually obligated to insure or pay for loss or damage to any part of a building
you occupy;
at the described premises, you may extend the insurance provided by this policy to apply to
direct physical loss of or damage to such property caused by or resulting from any Covered
Cause of Loss.
(2) This Coverage Extension does not apply to any otherwise covered tenant's improvements and
betterments.
(3) The most we will pay for loss or damage under this Coverage Extension in any one occurrence
is $10,000 at each described premises.
D. The following is added to Section G. Optional Coverages:
6. Employee Dishonesty - Customer Loss
a. We will pay up to $5,000 for loss of or damage to "money", "securities" or "other property"
sustained by your customers resulting directly from theft committed by an identified employee,
acting alone or in collusion with other persons, subject to the Employee Dishonesty deductible
shown in the Declarations.
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b. The property covered under this coverage is limited to property:
(1) That your customer owns or leases; or
(2) That your customer holds for others.
Coverage applies only while the property is in a building at the premises described in the
Declarations.
We will not pay for loss or damage resulting from any dishonest or criminal act that you or any of
your partners commit whether acting alone or in collusion with any other persons.
c.
d. This insurance is for your benefit only. It provides no rights or benefits to any other person or
organization, including your customer. Any claim for loss incurred by your customers that is
covered under this coverage must be presented to you.
e. All loss or damage:
(1) Caused by one or more persons; or
(2) Involving a single act or series of related acts;
is considered one occurrence.
f. We will only pay for loss or damage you sustain through acts committed or events occurring
during the Policy Period. Regardless of the number of years this policy remains in force or the
number of premiums paid, no Limit of Insurance cumulates from year to year or period to period.
This Optional Coverage does not apply to any employee immediately upon discovery by:g.
(1) You; or
(2) Any of your partners, officers or directors not in collusion with the employee;
of any dishonest act committed by that employee before or after being hired by you.
h. In Section A. Coverage, under 2. Property Not Covered, item b. does not apply to this Optional
Coverage.
i. With respect to this coverage, the following definition is provided:
"Other property" means any tangible property other than "money" and "securities" that has
intrinsic value, but does not include any property specifically excluded under this policy.
E. Property Definitions
Item a. of Paragraph 3. "Period of Restoration" in Section H. Property Definitions is deleted in its
entirety and replaced with the following:
a. Begins:
(1) Immediately after the time of direct physical loss or damage for Business Income or Extra Expense
Coverage;
caused by or resulting from any Covered Cause of Loss at the described Premises; and
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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E0051
2nd Edition
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
ASBESTOS AND SILICA EXCLUSION
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS COVERAGE FORM
BUSINESSOWNERS SPECIAL PROPERTY COVERAGE FORM
BUSINESSOWNERS LIABILITY COVERAGE FORM
COMMERCIAL PROPERTY CAUSES OF LOSS-SPECIAL FORM
COMMERCIAL GENERAL LIABILITY COVERAGE PART
This insurance does not apply to any actual, alleged, or threatened injury, loss, or damage from asbestos or
silica or any asbestos or silica containing good, product or material, including but not limited to the following:
1. Bodily injury , property damage or personal and advertising injury which would not have occurred in
whole or part but for asbestos or silica or exposure to asbestos or silica;
2. Property loss or "property damage" arising out of, resulting from, caused by, contributed to or aggravated by
asbestos or silica or exposure to asbestos or silica;
3. Any loss, cost, expense, request, demand, order, claim or "suit" to test for, monitor, clean up, remove,
abate, mitigate, contain, treat, detoxify, neutralize, dispose of or in any way respond to or assess the effects
of asbestos or silica or exposure to asbestos or silica;
4. Any loss, cost, expense, request, demand, order, claim or "suit" to share damages with or repay someone
else who must pay damages arising out of asbestos or silica or exposure to asbestos or silica;
5. Any loss, cost, expense or damage arising out of, resulting from, caused by or contributed to by any super-
v ision, instructions, recommendations, warnings or advice given or which should have been given in con-
nection with asbestos or silica or exposure to asbestos or silica.
For purposes of this exclusion, bodily injury is amended to include mental injury, anguish, distress or fear of
cancer or other injury, illness or disease caused by or related to asbestos or exposure to asbestos or silica.
For purposes of this exclusion, property damage and property loss are amended to include actual or threat-
ened loss of property value, loss of equity, loss of use, loss of rents or other economic injury caused by asbes-
tos or silica or exposure to asbestos or silica.
91-0051, 2nd Edition 12/03 Page 1 of 1000271
THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
S7500
IDAHO
3rd Edition
IDAHO CHANGES
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS COMMON POLICY CONDITIONS
APARTMENT OWNERS COMMON POLICY CONDITIONS
CONDOMINIUM COMMON POLICY CONDITIONS
The Common Policy Conditions section is amended as follows:
A. Paragraphs A.1. and A.2. Cancellation are replaced by the following:
1. The first Named Insured shown in the Declarations may cancel this policy by mailing or delivering to us
advance written notice of cancellation. Cancellation will be effective on the later of the date requested by
the first Named Insured or the date we receive the request.
Policies In Effect2.
60 Days Or Lessa.
If this policy has been in effect for 60 days or less, we may cancel this policy by mailing or delivering to
the first Named Insured written notice of cancellation at least:
(1) 10 days before the effective date of cancellation if we cancel for nonpayment of premium, if
delivered via United States mail, the 10 day notification period begins to run 5 days following the
date of postmark; or
(2) 30 days before the effective date of cancellation if we cancel for any other reason.
More Than 60 Daysb.
If this policy has been in effect for more than 60 days, or is a renewal of a policy we issued, we may
cancel this policy only for one or more of the following reasons:
(1) Nonpayment of premium;
(2) Fraud or material misrepresentation made by you or with your knowledge in obtaining the policy,
continuing the policy or in presenting a claim under the policy;
(3) Acts or omissions on your part which increase any hazard insured against;
(4) Change in the risk which materially increases the risk of loss after the policy has been issued or
renewed including, but not limited to, an increase in exposure due to regulation, legislation or court
decision;
(5) Loss of or decrease in reinsurance which provided us with coverage for all or part of the risk insured;
(6) A determination by the Director of Insurance that continuation of this policy would jeopardize our
solvency or place us in violation of the insurance laws of Idaho or any other state; or
(7) Violation or breach by the insured of any policy terms or conditions other than nonpayment of
premium.
We will mail or deliver written notice of cancellation to the first Named Insured at least:
(a) 10 days before the effective date of cancellation if we cancel for nonpayment of premium, if
delivered via United States mail, the 10 day notification period begins to run 5 days following
the date of postmark; or
(b) 30 days before the effective date of cancellation if we cancel for any other reason stated in 2.b.
above.
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B. The following paragraph is added and supersedes any provision to the contrary:
NonrenewalM.
1. If we elect not to renew this policy, we will mail or deliver to the first Named Insured a written notice
of intention not to renew at least 45 days prior to the expiration or anniversary date of the policy.
2. We will mail or deliver our notice to the first Named Insured's last mailing address known to us.
3. If notice is not mailed or delivered at least 45 days before the expiration or anniversary date of this
policy, this policy will remain in effect until 45 days after notice is mailed or delivered. Earned
premium for the extended period of coverage will be calculated pro rata at the rates applicable to the
expiring policy.
4. We need not mail or deliver this notice if:
a. We have offered to renew this policy;
b. You have obtained replacement coverage; or
c. You have agreed in writing to obtain replacement coverage.
5. If notice is mailed, proof of mailing will be sufficient proof of notice.
C. The following paragraph is added:
N. Premium Or Coverage Changes At Renewal
1. If we elect to renew this policy, we will mail or deliver written notice of any total premium increase
greater than ten (10%) which is the result of a comparable increase in premium rates, change in
deductible, reduction in limits or reduction in coverage to the first Named Insured, at the last mailing
address known to us.
2. Any such notice will be mailed or delivered to the first Named Insured at least 30 days before the
expiration or anniversary date of the policy.
3. If notice is not mailed or delivered at least 30 days before the expiration or anniversary date of the
policy, the premium, deductible, limits and coverage in effect prior to the changes will remain in effect
until the earlier of the following:
a. 30 days after notice is given; or
b. The effective date of replacement coverage obtained by the first Named Insured.
4. If the first Named Insured accepts the renewal, the premium increase, if any, and other changes will be
effective on and after the first day of the renewal term.
5. If the first Named Insured elects not to renew, any earned premium for the resulting extended period of
coverage will be calculated pro rata at the lower of the new rates or rates applicable to the expiring
policy.
6. If notice is mailed, proof of mailing will be sufficient proof of notice.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
J6740
1st Edition
TWO OR MORE COVERAGE FORMS
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS POLICY
1. The following paragraph is added to the BUSINESSOWNERS COMMON POLICY CONDITIONS
of the BP 00 09 and SECTION III - COMMON POLICY CONDITIONS of the BP 00 03 and
supersedes any provision to the contrary:
A. Two Or More Coverage Forms Or Policies Issued By Us
If this Coverage Form and any other Coverage Form or policy issued by us or any company affiliated
with us provide coverage to anyone who qualifies as an insured under the policies and apply to the
same accident, claim, damage, loss, "occurrence", offense, or "suit", the aggregate maximum Limit of
Insurance under all the Coverage Forms or policies shall not exceed the highest applicable Limit of
Insurance under one Coverage Form or policy. This condition does not apply to any Coverage Form
or policy issued by us or an affiliated company specifically to apply as excess insurance over the
Coverage Form.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E3031
1st Edition
UTILITY SERVICES - TIME ELEMENT MODIFICATION
This endorsement modifies coverage provided under the following:
UTILITY SERVICES - TIME ELEMENT - BP 04 57
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by the endorsement.
Item B. Limits of Insurance is deleted and replaced by the
following:
Section C. is replaced by the following:
The most we will pay for loss or damage in any one occurrence
is the actual loss sustained or the Limit of Insurance shown in
the Schedule as applicable to the Coverage Property.
We will only pay for loss you sustain after the first 8 operating
hours following the direct physical loss or damage to the
off-premises property to which this coverage applies.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise subject to all terms of the
policy.
91-3031 1ST EDITION 10-99
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COMMON POLICY CONDITIONS
All Coverage Parts included in this policy are subject to the following conditions.
A. Cancellation
1. The first Named Insured shown in the Decla-
rations may cancel this policy by mailing or
delivering to us advance written notice of
cancellation.
2. We may cancel this policy by mailing or de-
livering to the first Named Insured written
notice of cancellation at least:
a. 10 days before the effective date of can-
cellation if we cancel for nonpayment of
premium; or
b. 30 days before the effective date of can-
cellation if we cancel for any other reason.
3. We will mail or deliver our notice to the first
Named Insured's last mailing address known
to us.
4. Notice of cancellation will state the effective
date of cancellation. The policy period will
end on that date.
5. If this policy is cancelled, we will send the
first Named Insured any premium refund due.
If we cancel, the refund will be pro rata. If the
first Named Insured cancels, the refund may
be less than pro rata. The cancellation will
be effective even if we have not made or of-
fered a refund.
6. If notice is mailed, proof of mailing will be
sufficient proof of notice.
B. Changes
This policy contains all the agreements between
you and us concerning the insurance afforded.
The first Named Insured shown in the Declara-
tions is authorized to make changes in the terms
of this policy with our consent. This policy's
terms can be amended or waived only by
endorsement issued by us and made a part of
this policy.
C. Examination Of Your Books And Records
We may examine and audit your books and re-
cords as they relate to this policy at any time
during the policy period and up to three years
afterward.
D. Inspections And Surveys
1. We have the right to:
a. Make inspections and surveys at any time;
b. Give you reports on the conditions we
find; and
c. Recommend changes.
2. We are not obligated to make any in-
spections, surveys, reports or recommenda-
tions and any such actions we do undertake
relate only to insurability and the premiums
to be charged. We do not make safety in-
spections. We do not undertake to perform
the duty of any person or organization to
provide for the health or safety of workers or
the public. And we do not warrant that condi-
tions:
a. Are safe or healthful; or
b. Comply with laws, regulations, codes or
standards.
3. Paragraphs 1. and 2. of this condition apply
not only to us, but also to any rating, advi-
sory, rate service or similar organization
which makes insurance inspections, surveys,
reports or recommendations.
4. Paragraph 2. of this condition does not apply
to any inspections, surveys, reports or re-
commendations we may make relative to
certification, under state or municipal stat-
utes, ordinances or regulations, of boilers,
pressure vessels or elevators.
E. Premiums
The first Named Insured shown in the Declara-
tions:
1. Is responsible for the payment of all premi-
ums; and
2. Will be the payee for any return premiums
we pay.
F. Transfer Of Your Rights And Duties Under This
Policy
Your rights and duties under this policy may not
be transferred without our written consent ex-
cept in the case of death of an individual named
insured.
If you die, your rights and duties will be trans-
ferred to your legal representative but only while
acting within the scope of duties as your legal
representative. Until your legal representative is
appointed, anyone having proper temporary
custody of your property will have your rights
and duties but only with respect to that property.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
CALCULATION OF PREMIUM
This endorsement modifies insurance provided under the following:
BOILER AND MACHINERY COVERAGE PART
BUSINESSOWNERS POLICY
COMMERCIAL AUTOMOBILE COVERAGE PART
COMMERCIAL CRIME COVERAGE PART
COMMERCIAL GENERAL LIABILITY COVERAGE PART
COMMERCIAL INLAND MARINE COVERAGE PART
COMMERCIAL PROPERTY COVERAGE PART
EMPLOYMENT-RELATED PRACTICES LIABILITY COVERAGE PART
FARM COVERAGE PART
LIQUOR LIABILITY COVERAGE PART
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
PROFESSIONAL LIABILITY COVERAGE PART
RAILROAD PROTECTIVE LIABILITY COVERAGE PART
SPECIAL PROTECTIVE AND HIGHWAY LIABILITY POLICY - NEW YORK
The following is added:
The premium shown in the Declarations was computed based on rates in effect at the time the policy was
issued. On each renewal, continuation, or anniversary of the effective date of this policy, we will compute the
premium in accordance with our rates and rules then in effect.
IL 00 03 04 98 Copyright, Insurance Services Office, Inc., 1997 Page 1 of 1 £
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
NUCLEAR ENERGY LIABILITY EXCLUSION
ENDORSEMENT
(Broad Form)
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS POLICY
COMMERCIAL AUTO COVERAGE PART
COMMERCIAL GENERAL LIABILITY COVERAGE PART
EMPLOYMENT-RELATED PRACTICES LIABILITY COVERAGE PART
FARM COVERAGE PART
LIQUOR LIABILITY COVERAGE PART
OWNERS AND CONTRACTORS PROTECTIVE LIABILITY COVERAGE PART
POLLUTION LIABILITY COVERAGE PART
PRODUCTS/COMPLETED OPERATIONS LIABILITY COVERAGE PART
PROFESSIONAL LIABILITY COVERAGE PART
RAILROAD PROTECTIVE LIABILITY COVERAGE PART
SPECIAL PROTECTIVE AND HIGHWAY LIABILITY POLICY NEW YORK DEPARTMENT OF
TRANSPORTATION
UNDERGROUND STORAGE TANK POLICY
1. The insurance does not apply:
A. Under any Liability Coverage, to "bodily in-
jury" or "property damage":
(1) With respect to which an "insured" under
the policy is also an insured under a nu-
clear energy liability policy issued by Nu-
clear Energy Liability Insurance
Association, Mutual Atomic Energy Liabil-
ity Underwriters, Nuclear Insurance Asso-
ciation of Canada or any of their
successors, or would be an insured under
any such policy but for its termination
upon exhaustion of its limit of liability; or
(2) Resulting from the "hazardous properties"
of "nuclear material" and with respect to
which (a) any person or organization is
required to maintain financial protection
pursuant to the Atomic Energy Act of 1954,
or any law amendatory thereof, or (b) the
"insured" is, or had this policy not been
issued would be, entitled to indemnity
from the United States of America, or any
agency thereof, under any agreement en-
tered into by the United States of America,
or any agency thereof, with any person or
organization.
B. Under any Medical Payments coverage, to
expenses incurred with respect to "bodily in-
jury" resulting from the "hazardous proper-
ties" of "nuclear material" and arising out of
the operation of a "nuclear facility" by any
person or organization.
C. Under any Liability Coverage, to "bodily in-
jury" or "property damage" resulting from
"hazardous properties" of "nuclear material",
if:
(1) The "nuclear material" (a) is at any "nu-
clear facility" owned by, or operated by or
on behalf of, an "insured" or (b) has been
discharged or dispersed therefrom;
(2) The "nuclear material" is contained in
"spent fuel" or "waste" at any time pos-
sessed, handled, used, processed, stored,
transported or disposed of, by or on behalf
of an "insured"; or
(3) The "bodily injury" or "property damage"
arises out of the furnishing by an "in-
sured" of services, materials, parts or
equipment in connection with the plan-
ning, construction, maintenance, opera-
tion or use of any "nuclear facility", but if
such facility is located within the United
States of America, its territories or pos-
sessions or Canada, this exclusion (3) ap-
plies only to "property damage" to such
"nuclear facility" and any property thereat.
2. As used in this endorsement:
"Hazardous properties" includes radioactive,
toxic or explosive properties.
"Nuclear material" means "source material",
"Special nuclear material" or "by-product mate-
rial".
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"Source material", "special nuclear material",
and "by-product material" have the meanings
given them in the Atomic Energy Act of 1954 or
in any law amendatory thereof.
"Spent fuel" means any fuel element or fuel
component, solid or liquid, which has been used
or exposed to radiation in a "nuclear reactor".
"Waste" means any waste material (a) contain-
ing "by-product material" other than the tailings
or wastes produced by the extraction or concen-
tration of uranium or thorium from any ore proc-
essed primarily for its "source material" content,
and (b) resulting from the operation by any per-
son or organization of any "nuclear facility" in-
cluded under the first two paragraphs of the
definition of "nuclear facility".
"Nuclear facility" means:
(a) Any "nuclear reactor";
(b) Any equipment or device designed or
used for (1) separating the isotopes of
uranium or plutonium, (2) processing or
utilizing "spent fuel", or (3) handling,
processing or packaging "waste";
(c) Any equipment or device used for the
processing, fabricating or alloying of
"special nuclear material" if at any time
the total amount of such material in the
custody of the "insured" at the premises
where such equipment or device is lo-
cated consists of or contains more than
25 grams of plutonium or uranium 233 or
any combination thereof, or more than 250
grams of uranium 235;
(d) Any structure, basin, excavation, premises
or place prepared or used for the storage
or disposal of "waste";
and includes the site on which any of the fore-
going is located, all operations conducted on
such site and all premises used for such oper-
ations.
"Nuclear reactor" means any apparatus de-
signed or used to sustain nuclear fission in a
self-supporting chain reaction or to contain a
critical mass of fissionable material.
"Property damage" includes all forms of radio-
active contamination of property.
Page 2 of 2 Copyright, Insurance Services Office, Inc., 1997 IL 00 21 04 98 £
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
J6351
1st Edition
Policy Number:
LIMITED TERRORISM EXCLUSION
(OTHER THAN CERTIFIED ACTS OF TERRORISM);
CAP ON LOSSES FROM CERTIFIED ACTS OF TERRORISM
This endorsement modifies insurance provided under the policy number indicated above.
SCHEDULE
The Exception Covering Certain Fire Losses (Paragraph B.2.) applies to property located in the following
state(s):
California, Hawaii, Iowa, Illinois, Massachusetts, Maine, Missouri, North Carolina, New Jersey, New York,
Oregon, Rhode Island, Virginia, Washington, Wisconsin, West Virginia
Information required to complete this Schedule, if not shown above, will be shown in the Declarations.
A. The following definitions are added with respect to the provisions of this endorsement:
1. "Certified act of terrorism" means an act that is certified by the Secretary of the Treasury, in concurrence
with the Secretary of State and the Attorney General of the United States, to be an act of terrorism
pursuant to the federal Terrorism Risk Insurance Act. The criteria contained in the Terrorism Risk
Insurance Act for a "certified act of terrorism" include the following:
a. The act resulted in insured losses in excess of $5 million in the aggregate, attributable to all types of
insurance subject to the Terrorism Risk Insurance Act; and
b.The act is a violent act or an act that is dangerous to human life, property or infrastructure and is
committed by an individual or individuals as part of an effort to coerce the civilian population of the
United States or to influence the policy or affect the conduct of the United States Government by
coercion.
2. "Other act of terrorism" means a violent act or an act that is dangerous to human life, property or
infrastructure that is committed by an individual or individuals and that appears to be part of an effort to
coerce a civilian population or to influence the policy or affect the conduct of any government by coercion,
and the act is not certified as a terrorist act pursuant to the federal Terrorism Risk Insurance Act. However,
"other act of terrorism" does not include an act which meets the criteria set forth in Paragraph b. of the
definition of "certified act of terrorism" when such act resulted in aggregate losses of $5 million or less.
B. The Property Coverage Form attached to this policy is amended as follows:
The following exclusion is added:1.
EXCLUSION OF AN "OTHER ACT OF TERRORISM"
We will not pay for loss or damage caused directly or indirectly by an "other act of terrorism". Such loss or
damage is excluded regardless of any other cause or event that contributes concurrently or in any sequence
to the loss. But this exclusion applies only when one or more of the following are attributed to such act:
The terrorism is carried out by means of the dispersal or application of pathogenic or poisonous
biological or chemical materials; or
a.
b. Pathogenic or poisonous biological or chemical materials are released, and it appears that one purpose of
the terrorism was to release such materials; or
J6351101 PAGE 1 OF 393-6351 1ST EDITION 1-08 Includes Copyright material, ISO Properties, Inc., with its permission.
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c. The total of insured damage to all types of property in the United States, its territories and possessions,
Puerto Rico and Canada exceeds $25,000,000. In determining whether the $25,000,000 threshold is
exceeded, we will include all insured damage sustained by property of all persons and entities affected by
the terrorism and business interruption losses sustained by owners or occupants of the damaged
property. For the purpose of this provision, insured damage means damage that is covered by any
insurance plus damage that would be covered by any insurance but for the application of any terrorism
exclusions. Multiple incidents of "other acts of terrorism" which occur within a 72-hour period and
appear to be carried out in concert or to have a related purpose or common leadership will be deemed to
be one incident.
With respect to this item, B.1.c. the immediately preceding paragraph describes the threshold used to
measure the magnitude of an "other act of terrorism" and the circumstances in which the threshold will
apply, for the purpose of determining whether this exclusion will apply to that incident. When the
exclusion applies to an "other act of terrorism", there is no coverage under this Policy.
ExceptionCoveringCertainFireLosses2.
The following exception to the Exclusion in Paragraph B.1. applies only if indicated and as indicated in the
Schedule of this endorsement.
If an "other act of terrorism" results in fire, we will pay for the loss or damage caused by that fire, subject to
all applicable policy provisions including the Limit of Insurance on the affected property. Such coverage for
fire applies only to direct loss or damage by fire to Covered Property. Therefore, for example, the exception
does not apply to insurance provided under business income and/or extra expense coverage or
endorsements that apply to those coverages.
C. The LiabilityCoverageForm attached to this policy is amended as follows:
The following exclusion is added:1.
This insurance does not apply to:
TERRORISM
"Any injury or damage" arising, directly or indirectly, out of an "other act of terrorism". However, this
exclusion applies onlywhenone ormore of the following are attributed to such act:
a. The total of insured damage to all types of property exceeds $25,000,000. In determining whether the
$25,000,000 threshold is exceeded, we will include all insured damage sustained by property of all
persons and entities affected by the terrorism and business interruption losses sustained by owners or
occupants of the damaged property. For the purpose of this provision, insured damage means damage
that is covered by any insurance plus damage that would be covered by any insurance but for the
application of any terrorismexclusions; or
b. Fifty or more persons sustain death or serious physical injury. For the purposes of this provision, serious
physical injurymeans:
Physical injury that involves a substantial risk of death; or(1)
Protracted andobvious physical disfigurement; or(2)
Protracted loss of or impairment of the functionof a bodilymember or organ; or(3)
c. The terrorism involves the use, release or escape of nuclear materials, or directly or indirectly results in
nuclear reactionor radiation or radioactive contamination; or
d. The terrorism is carried out by means of the dispersal or application of pathogenic or poisonous
biological or chemicalmaterials; or
e. Pathogenic or poisonous biological or chemical materials are released, and it appears that one purpose of
the terrorismwas to release suchmaterials.
With respect to this exclusion, Paragraphs C.1.a. and b. describe the thresholds used to measure the
magnitude of an incident of an "other act of terrorism" and the circumstances in which the threshold will
apply for the purpose of determiningwhether this exclusionwill apply to that incident.
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The followingdefinition is added:2.
a. For the purposes of this endorsement, "any injury or damage" means any injury or damage covered
under any Coverage Form to which this endorsement is applicable, and includes but is not limited to
"bodily injury", "property damage" or "personal and advertising injury" as may be defined in any
applicableCoverage Form.
D. APPLICATIONOFOTHEREXCLUSIONS
The terms and limitations of any terrorism exclusion, or the inapplicability or omission of a terrorism
exclusion, do not serve to create coverage for any loss which would otherwise be excluded under this Policy,
such as losses excludedby aNuclearHazardExclusionor aWar andMilitaryActionExclusion.
E. CAPONCERTIFIEDTERRORISMLOSSES
The following limitation applies to property and liability coverage for any one or more "certified acts of
terrorism" that are not excludedby the terms of Paragraph D.
If aggregate insured losses attributable to terrorist acts certified under the Terrorism Risk Insurance Act
exceed $100 billion in a Program Year (January 1 through December 31) and we have met our insurer
deductible under the Terrorism Risk Insurance Act, we shall not be liable for the payment of any portion of
the amount of such losses that exceeds $100 billion, and in such case insured losses up to that amount are
subject to pro rata allocation in accordancewithprocedures establishedby the Secretary of theTreasury.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
J6345
1st Edition
EXCLUSION - VIOLATION OF STATUTES THAT GOVERN
E-MAILS, FAX, PHONE CALLS OR OTHER METHODS OF
SENDING MATERIAL OR INFORMATION
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS LIABILITY COVERAGE FORM
The following exclusion is added to Paragraph B. Exclusions - Applicable To Business - Liability Coverage.
B. Exclusions
This insurance does not apply to:
DISTRIBUTION OF MATERIAL IN VIOLATION OF STATUTES
"Bodily injury", "property damage", "personal injury" or "advertising injury" arising directly or indirectly out
of any action or omission that violates or is alleged to violate:
The Telephone Consumer Protection Act (TCPA), including any amendment of or addition to such law; ora.
The CAN-SPAM Act of 2003, including any amendment of or addition to such law; orb.
Any statute, ordinance or regulation, other than the TCPA or CAN-SPAM Act of 2003, that prohibits or
limits the sending, transmitting, communicating or distribution of material or information.
c.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E2042
2nd Edition
MULTIPLE OR ENHANCED DAMAGES
EXCLUSION
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS LIABILITY COVERAGE FORM
The following exclusions are added to Section B. Exclusions:
Applicable to Business Liability Coverage1.
This insurance does not apply to:
Multiple Or Enhanced Damages Because of "Bodily Injury", "Property Damage", or "Personal and
Advertising Injury."
r.
The enhanced or multiple amount of damages awarded against any insured including, but not
limited to, double or treble damages, whether or not awarded as compensation, because of "bodily
injury", "property damages" or "personal and advertising injury".
s. Taxes, Fines or Penalties
Taxes, fines or penalties that are awarded or imposed against any insured.
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise
subject to all the terms of the policy.
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ADDITIONAL CONDITIONS
Applicable only if this policy is issued by the Truck Insurance Exchange or Farmers Insurance Exchange
RECIPROCAL PROVISIONS
As used in these provisions the term "Underwriters Association" means the Truck Underwriters Association or the
Farmers Underwriters Association respectively, attorney-in-fact for the Insurance Exchange issuing the policy.
This policy is made and issued in consideration of your premium payment to us. It is also issued in consideration of the
information you gave to us during the application process, some of which is set out in the policy Declarations, and in
consideration of the Subscription Agreement, which is provided to you and is incorporated herein by reference. You
acknowledge that you have read, understood and agree to all the terms and conditions of the Subscription Agreement.
Among other things, the Subscription Agreement appoints your Attorney-in-Fact, authorizes your Attorney-in-Fact to
execute interinsurance policies between you and other subscribers and to perform various functions, and addresses
compensation of the Attorney-in-Fact.
Nothing in this policy is intended, or shall be construed, to create either:
a. A partnership or mutual insurance association, or
b. Any joint liability.
We may sue or be sued in our own name, as though we were an individual, if necessary to enforce any claims which arise
under this policy. In any suit against us, service of process shall be under the Underwriters Association attorney-in-fact.
Membership fees which you pay are not part of the premium. They are fully earned when you are granted membership
and coverage is effective. They are not returnable. However, they may be applied as a credit to membership fees required
you for other insurance which we agree to write.
We hold the Annual Meeting of the members of the Truck Insurance Exchange at our Home Office at Los Angeles,
California, on the first Tuesday following the first Monday following the 15th day of March of each year at 1:00 p.m. If
this policy is issued by the Farmers Insurance Exchange such meeting is held at the same place on the first Monday
following the 15th of March of each year at 2:00 P.M. The Board of Governors may elect to change the time and place of
the meeting. If they do so, you will be mailed a written or printed notice at your last known address at least ten days
before such a time. Otherwise, no notice will be sent to you.
The Board of Governors shall be chosen by subscribers from among yourselves. This will take place at the Annual
Meeting or at any special meeting which is held for that purpose. The Board of Governors shall have full power and
authority to establish such rules and regulations for our management as are not inconsistent with the subscribers'
agreements.
Your premium for this policy and all payment made for its continuance shall be payable to us at our Home Office or such
location named by us in your premium notice. The funds which you pay shall be placed to your credit on our records.
They will be applied to the payment of your proportion of losses and expenses and to the establishment of reserves and
general surplus. The Board of Governors or its Executive Committee has the authority to deposit, withdraw, invest and
reinvest such funds. You agree that any amount which the Board of Governors allocates to our surplus fund may be
retained by us. Also, after provision is made for all of our liabilities, it may be applied to any purpose deemed proper and
advantageous to you and other policyholders.
This policy is nonassessable.
SPECIAL PROVISIONS
(Applicable only if this policy is issued by Mid-Century Insurance Company.)
Policy fees which you pay are not part of the premium. They are fully earned when the policy is issued. They are not
returnable. However, they may be applied as a credit to policy fees required of you for other insurance which we agree to
write.
This policy shall not be effective unless countersigned on the Declarations page by a duly authorized representative of the
Company named on the Declarations Page.
The Company named on the Declarations has caused this policy to be signed by the officers shown below.
FARMERS INSURANCE EXCHANGE
By Farmers Underwriters Association,
Attorney-in-Fact
MID-CENTURY INSURANCE COMPANY TRUCK INSURANCE EXCHANGE
By Truck Underwriters Association,
Attorney-in-Fact
Secretary President
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
E4277
Policy Number: 1st Edition
POLICY CHANGES
Effective Date of Change: Expiration Date:
Agent:Change Endorsement No.:
Named Insured:
The following item(s):
Insured's Name Insured's Mailing Address
Policy Number Company
Insured's Legal Status / Business of InsuredEffective / Expiration Date
Payment Plan Premium Determination
Additional Interested Parties Coverage Forms and Endorsements
Limits / Exposures Deductibles
Covered Property / Location Description Classification / Class Codes
Rates Underlying Insurance
is (are) changed to read {See Additional Page(s)}:
The above amendments result in a change in the premium as follows:
To Be Adjusted At AuditNo Changes Additional Premium Return Premium
$ $
Authorized Representative Signature:
Includes Copyrighted Material, Insurance Services Office, Inc., with its permission.91-4277 1ST EDITION 7-02 E4277101 PAGE 1 OF 2
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Policy Changes Endorsement Description
Removal
Permit
If Covered Property is removed to a new location that is described on this Policy Change,
you may extend this insurance to include that Covered Property at each location during
the removal. Coverage at each location will apply in the proportion that the value at each
location bears to the value of all Covered Property being removed. This permit applies up
to 10 days after the effective date of this Policy Change: after that, this insurance does not
apply at the previous location.
Includes Copyrighted Material, Insurance Services Office, Inc., with its permission. E4277102 PAGE 2 OF 291-4277 1ST EDITION 7-02
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CHANGE BUSINESS INFORMATION
ADD: INSURED'S E-MAIL ADDRESS
CHANGE: FEDERAL EMPLOYERS IDENTIFICATION NUMBER (FEIN)
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Attach to your policy with the same policy number shown on this endorsement.
ENDORSEMENT
Effective
Date
Policy Number
of the Company designated
in the Declarations
This endorsement is part of your policy. It supersedes and controls anything to the contrary. It is otherwise subject
to all other terms of the policy.
COUNTERSIGNED
(Date)
91-0002 (E 0002) 1ST EDITION 3-88 PRINTED IN U.S.A.
11/07/12 60541-78-07
NAMED INSURED(S)
XAYAMAHAKHAM PHO
SAKPRASEUTH OUTHINH
GONE ROGUE
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.
OUTDOOR FENCES AND WALLS
This endorsement modifies insurance provided under the following:
BUSINESSOWNERS COVERAGE FORM - BP 00 03
With respect to coverage provided by this endorsement, the provisions of the Coverage Form apply unless modified by
the endorsement.
Limits of Insurance:
$ Per Occurrence
A. The following item is added to paragraph A. 1. Covered Property in the BUSINESSOWNERS
COVERAGE FORM.
(7) Outdoor fences and walls.
The most we will pay in any one occurrence for loss or damage is the Limit of Insurance shown above.
B. Outdoor fences are deleted from A. 2. e. Property Not Covered and 6. Coverage Extensions, c. Outdoor
Property in the Coverage Form:
However, the coverage amount shown in this endorsement will never be less than the $2500 limit stated in the
Businessowners Coverage Form under 6. Coverage Extensions, c. Outdoor Property.
nd
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited 
liability company, doing business as 
Double Tap Pub, 
vs. 
FARMERS GROUP, INC., 
a California corporation; and 
Plaintiff, 
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
Defendants. 
Case No. C¥01-16-17560 
PLAINTIFF'S COUNTER MOTION 
FORSUMMARYJUDGMENT 
Honorable Steven Hippler 
HEARING: 
May 30, 2017- 3:30p.m. 
COMES NOW, Plaintiff Scout LLC ("Scout"), by and through its attorneys of record, 
McConnell Wagner Sykes & Stacey PLLC, and, pursuant to Rule 56 of the Idaho Rules of 
Civil Procedure, moves this Court for an order of summary judgment establishing that Plaintiff is 
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SUMMARY JUDGMENT I Page 1 
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entitled to judgment as a matter of law on its claims for Breach of Contract (Count I), Breach of 
the Covenant of Good Faith and Fair Dealing (Count II), and Bad Faith Failure to Defend 
(Count III).  
 This motion is made and based upon the records and files herein; Plaintiff’s Memorandum 
in Opposition to Defendant’s Motion For Summary Judgment and in Support of Plaintiff’s Counter 
Motion for Summary Judgment, the Declaration of Pho Xayamahakham in Support of Plaintiff’s 
Memorandum in Opposition to Defendant’s Motion For Summary Judgment and in Support of 
Plaintiff’s Counter Motion for Summary Judgment, and the Declaration of Chynna C. Tipton in 
Support of Plaintiff’s Memorandum in Opposition to Defendant’s Motion For Summary Judgment 
and in Support of Plaintiff’s Counter Motion for Summary Judgment, filed herewith; and, all other 
and further evidence and arguments presented at the hearing of this motion. 
 
 DATED this 3rd day of May 2017. 
 
McCONNELL WAGNER SYKES & STACEY PLLC 
 
 
 
BY:                /s/ Chynna C. Tipton                       
Chynna C. Tipton 
Attorneys For Plaintiff Scout, LLC 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 3rd day of May 2017, a true and correct copy of the 
foregoing document was served via iCourt E-File upon the following party(ies): 
Jeffrey A. Thomson, Esq. 
Geoffrey M . Baker, Esq. 
Elam & Burke, P .A . 
251 East Front Street, Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
Telephone: 208 .343 .5454 
Facsimile: 208 .384.5844 
Counsel For Defendant 
With two (2) copies delivered to: 
The Honorable Steven Hippler 
Judge of the Fourth Judicial District 
Ada County Courthouse 
200 West Front Street 
Boise, Idaho 83702 
[ ./] Electronic Mail 
j at@elamburke.com 
gmb@elamburke.com 
Is/ Chynna C. Tipton 
Chynna C. Tipton 
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Attorneys For Plaintiff Scout LLC 
IN THE MAGISTRATE COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited 
liability company, doing business as 
Double Tap Pub, 
Plaintiff, 
vs. 
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
Defendants. 
Case No. C¥01-16-17560 
MEMORANDUM IN OPPOSITION TO 
DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF'S COUNTER 
MOTION FOR SUMMARY 
JUDGMENT 
Honorable Steven Hippler 
COMES NOW, Plaintiff Scout LLC ("Scout"), by and through its counsel of record, 
McConnell Wagner Sykes & Stacey PLLC, and, pursuant to Rule 56 of the Idaho Rules of 
Civil Procedure, hereby submits this Memorandum in Opposition to Defendant's Motion for 
Summary Judgment and in Support of Plaintiffs Counter Motion for Summary Judgment. 
I. INTRODUCTION 
The case before the Court arises from the failure of Defendant Truck Insurance Exchange 
("Truck") to defend Scout while it was doing business under the assumed business name 
MEMORANDUM IN OPPOSITION TO DEFENDANT'S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF'S COUNTER MOTION FOR SUMMARY JUDGMENT- Page 1 
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SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 2 
“Gone Rogue Pub,” in the Federal trademark infringement lawsuit, case no. 1:14-cv-00439-CWD, 
(“OBC Lawsuit”) brought against Scout by Oregon Brewing Company (“OBC”) in October of 
2014. Scout filed suit in this matter on September 16, 2016, Scout filed this lawsuit against Farmers 
Group, Inc.,1 and Truck in this matter on September 16, 2016, alleging causes of action for: 
(1) Breach of Contract, (2) Breach of the Covenant of Good Faith and Fair Dealing, and (3) Bad 
Faith Failure to Defend.  
On March 22, 2017, after conducting limited written discovery 2, Truck filed Defendant 
Truck Insurance Exchange’s Motion for Summary Judgment, (“Def MSJ”), supported by its 
Memorandum in Support of Defendant Truck Insurance Exchange’s Motion for Summary 
Judgment, (“Def Memo”), and the Affidavit of Jeffrey A. Thomson in Support of Defendant Truck 
Insurance Exchange’s Motion for Summary Judgment (“Thomson Aff.”).  
Scout now files, concurrently herewith, Scout’s Counter Motion for Summary Judgment 
(“Pl MSJ”), along with this Memorandum in Opposition to Defendant’s Motion for Summary 
Judgment and in Support of Plaintiff’s Counter Motion for Summary Judgment (“Pl Memo”). 
In support of Scout’s Motion, Scout is filing the Declaration of Pho Xayamahakham in Support of 
Plaintiff’s Opposition to Defendant’s Motion For Summary Judgment and in Support of Plaintiff’s 
Counter Motion For Summary Judgment (“Pho Decl.”), and the Declaration of Chynna C. Tipton 
in Support of Plaintiff’s Opposition to Defendant’s Motion For Summary Judgment and in Support 
of Plaintiff’s Counter Motion For Summary Judgment (“Tipton Decl.”).  
                                                 
1  Plaintiff voluntarily dismissed Farmers Group, Inc. prior to Truck filing its Motion for Summary Judgment. 
Notice of Voluntary Dismissal with Prejudice of Defendant Farmers Group, Inc., filed on November 2, 2016. 
2  At this time, the parties have exchanged written discovery but have not conducted any depositions. Tipton 
Decl. ¶ 8. Scout has attempted to introduce several business records produced by Truck during discovery through the 
Declaration of Chynna C. Tipton. However, because the parties have not yet conducted depositions, Scout lacks 
witness testimony establishing the foundation of said documents. If the court determines that any documents produced 
by Scout herein and inadmissible for lack of foundation, Scout request a continuance pursuant to Rule 56(f) in order 
to take the deposition of the custodian of records, whomever that is identified to be, for Truck. 
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MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 3 
For the reasons set forth herein, Scout respectfully requests that this Court DENY Truck’s 
Motion on all claims and GRANT Scout’s Motion on all claims.  
II. LEGAL STANDARD FOR SUMMARY JUDGMENT 
Plaintiff agrees with the Standard of Review set forth by Truck. Def. Memo., p. 2-3. 
III. STATEMENT OF FACTS 
Scout, LLC was registered as an Idaho limited liability company on or around 
November 30, 2011. Pho Decl., ¶ 2. On or around October 1, 2012, Scout purchased the assets of 
8th Street Bistro, LLC, which included a restaurant and bar located at 409 S. 8th Street in Boise, 
Idaho (“Premises”) and operating as “Casa Del Sol.” Id. ¶¶ 5-10. Shortly thereafter, the members 
of Scout decided to rebrand the restaurant and bar, and operate under the name “Gone Rogue Pub.” 
Id. ¶¶ 11-13. On or around October 11, 2012, Scout posted on the Facebook page of Casa Del Sol 
a picture of the new “Gone Rogue Pub” logo that Scout was thinking about using. Id. ¶¶ 28-29, 
Ex. 7. Thereafter, on or around October 16, 2012, Scout registered “Gone Rogue Pub” as an 
assumed business name for Scout with the Idaho Secretary of State. Id. ¶¶ 13-14, Ex. 4. Scout did 
not post any other pictures of the logo or otherwise advertise the name Gone Rogue Pub on its 
Facebook page or through any other media until November 7, 2012. Id. ¶¶ 28-32.  
Prior to opening for business, on or about October 23, 2012, Pho Xayamahakham (“Pho”), 
on behalf of Scout, contacted Theresa Vincent-Leiterman, an agent for Truck and Farmers, in order 
to request a commercial business insurance policy for Scout. Id. ¶¶ 16-18. Pho informed 
Ms. Vincent-Leiterman that Scout would be operating a restaurant and pub under the assumed 
business name Gone Rogue Pub, filled out an information sheet for Scout. Id. ¶¶ 16-22. 
Between October 23, 2012 and November 7, 2012, at the request of Ms. Vincent-Leiterman and 
assumedly in order to obtain the Policy, Pho provided Ms. Vincent-Leiterman, multiple documents 
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MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 4 
including copies of Scout’s Certificate of Organization, the Gone Rogue Certificate of  Assumed 
Business Name, the Lease Agreement between Foster Family Limited Partnership, Melinda L. 
Foster, General Partner and Scout LLC (“Scout Lease”), and the occupancy permits and licenses 
issued to Scout, dba as Gone Rogue Pub, by the City of Boise and Ada County (“Occupancy 
Permits”). Id. ¶¶ 16-18, Ex.4-6. After providing the requisite business records and completing the 
required Premise inspections, Truck issued a business liability insurance policy, policy number: 
6054178070014 (“Policy”), with an effective coverage date beginning November 7, 2012.3 
Thomson Aff., Ex. B.  
Under the first section of the Policy, the Policy identifies Pho Xayamahakham and 
“See E0002” as the named insured, lists the Premises as the insureds address, identifies the type of 
business insured as a “Restaurant,” and describes the Policy Coverage as a “Businessowners Policy” 
and “Employment Practices Insurance Coverage.” Thomson Aff., Ex. B, p. 23. The first endorsement 
in the Policy identifies as “Named Insured(s)”: “Pho Xayamahakham,” “Sakpraseuth Outhinh,” and 
“Gone Rogue.” Id., at p. 27; Tipton Decl., Ex. I, p. 2 (Farmers Loss Report shows insured as 
“GONE ROGUE PUB”). While Pho did not personally complete the insurance application or draft 
the language of the Policy, he was assured at all time by Ms. Vincent-Leiterman that the Policy 
would and did provide the requested coverage for Scout as it did business as Gone Rogue Pub. 
Pho Decl., ¶¶ 16-27. 
Scout obtained the necessary Alcohol licenses and permits from the Boise City and 
Ada County on or around November 15, 2012. Id. ¶¶ 33-34, Ex. 9. Scout hung its outdoor signage 
on November 19, 2012, Id. ¶¶ 35-36, Ex. 10, obtained merchandise and glassware bearing the logo 
                                                 
3  The Policy was applied for on October 23, 2012 but did not become effective until November 7, 2012. 
Thomson Aff., Ex. A. The Policy was automatically renewed on November 7, 2013.  
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MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 5 
“Gone Rogue Pub” on November 20, 2012, Id. ¶¶ 36-37, Ex. 11, and opened for business on or 
about November 21, 2012. Id. ¶¶ 39-40. 
Two years later, on October 14, 2014, Scout, dba Gone Rogue Pub, was sued by OBC for 
violating five different trademark registrations4 of the mark “ROGUE” for: “Beer and Ale”; 
“Restaurant, pub and catering services”; “Beverage glassware”; “Beer”; and “Clothing.” Thomson 
Aff., Ex. A, p. 3. The OBC Complaint sought injunctive relief; attorney fees and costs; and treble 
damages pursuant. Id., p. 10. The complaint alleged that Scout began using the mark “ROGUE” 
as early as October 2012, as the name of their restaurant and bar (“Gone Rogue Pub”). Id., p. 4.  
On December 3, 2014, Jeff Sykes of McConnell Wagner Sykes + Stacey PLLC sent a letter 
to Truck on behalf of Scout, dba Gone Rogue Pub, and Pho, informing Truck of the OBC Lawsuit, 
coverage under the Policy for the claims asserted, requesting coordination for representation of 
Scout and Pho. Tipton Decl., Ex. A. On January 9, 2016, after speaking with the claim tendered, 
Plaintiff’s counsel sent a follow up letter to Truck which clarified and provided documentation 
showing that the factual allegations in the OBC Complaint, alleging that the violation began in 
October of 2012, were incorrect in part because Gone Rogue Pub did not receive their Alcohol 
permits until November 15, 2012 and did not open until November 27, 2012. Id., Ex. C. 
On January 16, 2015, Truck sent a letter denying coverage for the OBC Lawsuit based on the fact 
that: (1) Scout was not a named insured under the Policy; (2) the “advertising injury” arose out of 
publications that were first published in October of 2012, before the Policy took effect; and (3) the 
Policy does not cover the “treble damages” sought in the OBC Complaint. Id., Ex. D. 
                                                 
4  Specifically, the OBC Complaint alleged Trademark Counterfeiting Under The Lanham Act (15 U.S.C. 
§ 1114); Trademark Infringement, Unfair Competition and False Designation of Origin Under The Lanham Act 
(15 U.S.C. § 1114); Trademark Infringement, Unfair Competition and False Designation of Origin Under The Lanham 
Act (15 U.S.C. § 1125); Cyber-squatting Under The Lanham Act (15 U.S.C. § 1125); Unfair Business Practices Under 
Idaho Law (I.C. § 48-601 et seq.); and Common Law Trademark Infringement (I.C. § 48-500 et seq.). Thomson Aff., 
Ex. A.  
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MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 6 
On March 26, 2015, being unable to afford a defense for the OBC Lawsuit, Scout entered 
into a Settlement Agreement and Mutual Release (“Settlement”) with OBC to settle the OBC 
Lawsuit. Id., Ex. J. As part of the Settlement, Scout agreed to abandon its use of the word “Rogue” 
and in August of 2015 changed is business name from Gone Rogue Pub to Double Tap Pub. Id. 
IV. ARGUMENT 
 
Truck’s Motion for Summary Judgment should be DENIED and Scout’s Motion for 
Summary Judgment should be GRANTED as to Plaintiff’s claim for Breach of Contract or 
alternatively for Plaintiff’s claim for Breach of the Covenant of Good Faith and Fair Dealing, and 
as to Plaintiff’s claim for Bad Faith Failure to Defend.  
a. Summary Judgment Should Be GRANTED for Scout, LLC on the Claim for 
Breach of Contract. 
 
In Truck’s Motion for Summary Judgment, Truck alleges that Scout’s Breach of Contract 
claim should be dismissed because Truck had no duty to defend Scout in the OBC Lawsuit. Truck 
bases this claim on the erroneous belief that (1) Scout is not a named insured under the Policy, 
(2) any coverage under the Policy is excluded under the “Prior Publication” exclusion, and 
(3) there is no duty to defend because there is no duty to indemnify Scout in the OBC Lawsuit 
where the only damages alleged were equitable and enhanced.  
Scout takes the opposite position and respectfully requests that this court grant summary 
judgment in Scout’s favor on Scout’s Breach of Contract claim. Summary Judgment is proper 
because as a matter of law, (1) Scout was a covered insured because the Policy covered Gone 
Rogue Pub which was a registered assumed business name; (2) the allegation in the OBC 
Complaint give rise to coverage and the “Prior Publication” exclusion does not apply because any 
prior publication was both distinct and not “injurious,” and (3) Truck’s duty to indemnify Scout is 
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MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 7 
not negated because the OBC Complaint requests attorneys’ fees and treble damages which are 
recoverable as “damages” under the Policy.    
1. Scout LLC was a covered “insured” under the policy 
 
As an initial matter, Truck contend that regardless of whether the claims were covered 
under the terms of the Policy, Truck would not have been obligated to defend Scout because the 
Policy only named Pho and Gone Rogue Pub. Def MSJ at p. 5. Contrary to Truck’s argument, 
Scout was a covered insured under the Policy because Gone Rogue Pub was a registered assumed 
business name for Scout and thus Gone Rogue Pub and Scout were one in the same. See I.C. 
§ 53-502 (2012).5  Furthermore, Truck was aware, prior to issuing the Policy, that Gone Rogue 
Pub was an assumed business name for Scout and that Scout would be the entity insured. 
Pho Decl., ¶¶ 16-32, Exs. 4-6; Tipton Decl., Ex. G, p. 8 (see Underwriter Comments).  
“[A]n assumed business name is nothing more than another name for a recognized legal 
entity, an assumed business name is not a separate entity in its own right.” O'Banion v. Select 
Portfolio Servs., Inc., No. 1:09-cv-00249-EJL-CWD, 2011 U.S. Dist. LEXIS 133116, at *27 
(D. Idaho Nov. 16, 2011). An entity may be covered under a policy for insurance, even if the policy 
does not expressly name the entity, if the entity seeking coverage is the same legal entity as the 
entity named in the policy. See State v. Cont’l Cas. Co., 121 Idaho 938, 940, 829 P.2d 528, 530 
(1992).  
[I]t appears well settled that the use of a fictitious or assumed business name does 
not create a separate legal entity . . . [and that] [t]he designation [doing business as] 
. . . is merely descriptive of the person or corporation who does business under 
some other name . . . .  
                                                 
5  Title 53, Chapter 5 of the Idaho Code, (“Assumed Business Names”), was repealed by Session Law 2015, 
Chapter 251, § 3, effective July 1, 2015 and was replaced with the comparable provisions of I.C. §30-21-801, et. seq.; 
However, Title 53, Chapter 5 governed interpretation and effect of the Policy at the time the Policy was entered into 
and at the time of each relevant renewal. 
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MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 8 
E.g. Monti v. Wenkert, 287 Conn. 101, 135, 947 A.2d 261, 281 (2008) (brackets in original) 
(internal citations omitted). Idaho law is in accordance with this principle. Colo. Milling & 
Elevator Co. v. Proctor, 58 Idaho 578, 583-84, 76 P.2d 438, 440 (1938). As set forth by the Idaho 
Supreme Court: 
[. . .] a corporation may contract, acquire rights or incur obligations in a fictitious 
or trade name. Like any individual, a corporation may assume a name other than 
its legal name and carry on business in such assumed name, [ . . . ] If a note or deed 
is executed by a corporation under an assumed name, it is just as much bound as if 
it had used its proper name, and the same is true of any other contract. A contract 
entered into by or with a corporation under an assumed name may be enforced 
by either of the parties, if the identity of the corporation is established by the 
proof. 
 
Id. (emphasis added).  
In October of 2012, prior to obtaining the Policy, Scout registered the assumed business 
Gone Rogue Pub with the Idaho Secretary of State. Pho Decl., ¶¶ 13-14, Ex. 4. Therefore, under 
Idaho law, Scout and Gone Rogue Pub are the same legal entity. As the same legal entity, Scout 
was authorized to contract and conduct business as Gone Rogue Pub, including to sue and be sued 
under the name Gone Rogue Pub. Colo. Milling & Elevator Co., 58 Idaho at 84, 76 P.2d at 440. 
Likewise, Scout is legally permitted to enter into and enforce contracts, including the Policy, 
under the name Gone Rogue Pub so long as the identity of the legal entity is known. Id. 
It is undisputed that Truck was aware, prior to issuing the Policy, that Gone Rogue Pub 
was merely the assumed business name for Scout and that Scout was the true name of the entity 
being insured. Tipton Decl., Ex. G, p. 8. Not only was Truck informed by Pho that the Policy 
should insure Scout which was doing business was Gone Rogue Pub, Pho Decl., ¶¶ 16-32, 
Exs. 4-6, but Truck’s own internal records show that prior to issuing the Policy Truck’s agents 
verified the legal identity of Gone Rogue Pub with the Idaho Secretary of State. Tipton Decl., 
Ex G, p. 8 (Underwriter Comments: “I found a business entity registered with the state of ID under 
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MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 9 
the name Gone Rogue Pub”). Truck then proceeded to issue the Policy under Gone Rogue without 
any apparent objection, concern, or request for clarification. Pho Decl., ¶¶ 41.  
Truck cannot now attempt to deny coverage or prohibit Scout from enforcing the Policy as 
the “insured” based on its informed decision to issue the Policy under the name Gone Rogue. 
The Policy was issued under Scout’s registered business name at the election of Truck and 
therefore, because Gone Rogue Pub is listed as an “insured” under the Policy, Scout is an “insured” 
under the Policy.  
2. The OBC Complaint Triggered Truck’s Duty to Defend. 
 
The OBC Complaint set forth allegation that gave rise to a potential for liability and thus 
triggered Truck’s duty to defend. Contrary to Truck’s claims, the “prior publication” exclusion did 
not negate coverage because any prior publication was distinct and not injurious. Likewise, the 
damages alleged in the OBC Complaint did not eliminate Truck’s duty to defend. 
a. Duty to Defend Arose Because The OBC Complaint Gave Rise to a Potential 
for Liability. 
 
Truck argues that Idaho follows the four corners doctrine and permits Truck to deny 
coverage based solely on the facts and allegations of the complaint filed against the insured taking 
those facts and allegations as true. Def Memo at p. 6. This argument is erroneous. 
The Idaho Supreme Court has explained that “[a]n insurance policy is a contract and the 
parties’ rights and remedies are primarily establishable within the four corners of the policy.” Cnty. 
of Kootenai v. W. Cas. & Sur. Co., 113 Idaho 908, 910, 750 P.2d 87, 89 (1988) (emphasis added). 
The Court has not said that the duty to defend is determined solely by the four corners of the 
complaint. Pendlebury v. Western Casualty and Surety Co., 89 Idaho 456, 464, 406 P.2d 129, 133 
(1965). “To prevail [on a claim for failure to defend], ‘the insured need only show that the 
underlying claim may fall within policy coverage,’ whereas ‘the insurer must prove it cannot.’” 
l Wi
 fic . B d, 111]  
t i f l
i i l  
l e l f
i l i
l
 l . 
l i l il
 i l ti
ious. is
l l  
  l i ti l
f i lity. 
t
l l l f fil i
l . e  r  
l
 t ri t l Wi f . 
o t .  . . a   
i l l  f
l . l . t r l a,
“  i f ‘t  l
an rl l l  re ‘t   
 I
’ — 
000304
 
 
MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 10 
St. Surfing, LLC v. Great Am. E&S Ins. Co., 776 F.3d 603, 607 (9th Cir. 2014) (emphasis added); 
accord Pendlebury, 89 Idaho at 464, 406 P.2d at 133. An insurer seeking to establish that it has no 
duty to defend confronts a difficult burden since, at this stage, any doubts as to coverage must be 
resolved in favor of the insured. Constr. Mgmt. Sys. v. Assurance Co. of Am., 135 Idaho 680, 683, 
23 P.3d 142, 145 (2001). 
Contrary to Truck’s contentions, “an insurer must look beyond the four corners of a 
complaint to determine whether there exists a duty to defend.” Farm Bureau Mut. Ins. Co. v. 
Jeffcoat, 2008 Ida. Dist. LEXIS 26, *16-17 (Idaho Dist. Ct. Sept. 22, 2008) citing Pendlebury, 89 
Idaho at 464, 406 P.2d at 133. “An insurer is obligated to defend even though the complaint fails 
to state a claim covered by the policy, where the facts of the case, if established, present a potential 
liability of the insured.” Pendlebury, 89 Idaho at 464, 406 P.2d at 133. (citations omitted) 
(emphasis added).  
Implicit in the Court's reasoning in Pendlebury is that facts outside the complaint 
may be considered. Otherwise, the Court in Pendlebury would have stated 
something to the effect of ‘the facts of the complaint, if established’ or ‘the facts 
pled, if established’ rather than ‘the facts of the case, if established.’ 
 
Farm Bureau Mut. Ins. Co., 2008 Ida. Dist. LEXIS at *16-17, citing Pendlebury, 89 Idaho at 464, 
406 P.2d at 133. An insurer, and court, cannot rely on the face of the complaint but “must look to 
that ‘...which is potentially included in the underlying complaint.” Id.  
 At most, the four corners doctrine, as applied in Idaho, permits an insurer to determine 
coverage based on coverage of the type of legal claims asserted but does not permit an insured to 
determine coverage based on disputed factual allegation in a complaint. Deluna v. State Farm Fire 
& Cas. Co., 149 Idaho 81, 84, 233 P.3d 12, 15 (2008) (emphasis added). “If coverage depends on 
an unresolved dispute over a factual question, the very existence of that dispute would establish a 
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possibility of coverage and thus a duty to defend.” Mirpad, LLC v. Cal. Ins. Guarantee Assn., 132 
Cal. App. 4th 1058, 1068, 34 Cal. Rptr. 3d 136, 143 (2005). 
Truck cites Hoyle for support of its interpretation of the duty to defend, however, coverage 
in Hoyle was denied not based merely on the facts alleged in the complaint but because none of 
the claims plead were covered under the policy and none of the facts alleged gave rise to claims 
that would be covered. Hoyle v. Utica Mut. Ins. Co., 137 Idaho 367, 373, 48 P.3d 1256, 1262 
(2002). The insurer in Hoyle did not deny defense based on any exclusion in the policy or isolated 
fact in the complaint, but because every fact and allegation in the complaint fell outside the policy. 
Id.  Even Hoyle recognized that, “[w]here there is doubt as to whether a theory of recovery within 
the policy coverage has been pleaded in the underlying complaint, or which is potentially included 
in the underlying complaint, the insurer must defend regardless of potential defenses arising under 
the policy or potential defenses arising under the substantive law under which the claim is brought 
against the insured.” Id. at 372, 48 P.3d at 1261, quoting Kootenai County, 113 Idaho at 910-11, 
750 P.2d at 89-90.6   
“[T]he duty to defend clearly exists so long as there is a genuine dispute over facts bearing 
on coverage under the policy or over the application of the policy’s language to the facts.” Deluna, 
149 Idaho at 84, 233 P.3d at 15 (internal citations omitted) (emphasis added); accord Constr. 
Mgmt. Sys., 135 Idaho at 683, 23 P.3d at 145. “[I]f coverage (indemnification) depends upon the 
existence or nonexistence of facts outside of the complaint that have yet to be determined, the 
insurer must provide a defense until such time as those facts are determined, and the claim is 
                                                 
6  “The italicized portion of the Kootenai County decision, found in the Hoyle decision, show Pendlebury and 
Kootenai County are still good law.” Farm Bureau Mut. Ins. Co. v. Jeffcoat, 2008 Ida. Dist. LEXIS 26, *15-16 
(Idaho Dist. Ct. Sept. 22, 2008). 
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narrowed to one patently outside the coverage.” State of Idaho v. Bunker Hill Co, 647 F.Supp. 
1064 (D.Idaho 1986) (emphasis added).  
The insurer cannot safely assume that the limits of its duties to defend are fixed by 
the allegations a third party chooses to put into his complaint, since an insurer’s 
duty is measured by the facts, particularly where the pleadings allege facts that 
are within an exception to a policy but the true facts are within, or potentially 
within, policy coverage and are known or are reasonably ascertainable by the 
insurer. 
 
Farm Bureau Mut. Ins. Co. v. Jeffcoat, 2008 Ida. Dist. LEXIS 26, *19-20 (Idaho Dist. Ct. Sept. 22, 
2008) quoting 7C APPLEMAN, INSURANCE LAW AND PRACTICE, § 4683 at 56 (1979) 
(emphasis added). “Even where an insurer ascertains facts in conflict with the allegations of the 
complaint which, if established, will present a potential liability on the part of the insured covered 
by the insurance contract, nevertheless the obligation to defend on the part of the surety continues 
and it is obligated to undertake the defense.” Pendlebury, 89 Idaho at 465, 406 P.2d at 134.  
Contrary to Truck’s claims and understanding, Truck was required to look beyond the four 
corners of the complaint and determine its duty to defend based on the factual allegation and legal 
claims set forth in the complaint, in combination with the facts known or reasonably ascertainable 
by the insurer. The OBC Complaint alleged trademark infringement, a covered claim under the 
Policy. While the OBC Complaint generally alleged that Scout commenced use of the mark 
“ROGUE” in October of 2012, this fact was disputed and could not be used to deny coverage until 
it was proven true. Furthermore, Truck had actual knowledge that Scout did not open Gone Rogue 
Pub until at least November 15, 2012, and therefore contrary to OBC’s allegations, Scout could 
not have been violating the OBC trademark prior to being in competition. Despite having known 
the true facts, Truck nevertheless denied coverage for the OBC Lawsuit, based largely in part on 
its’ erroneous understanding of the “four corners rule.” Truck cannot, having been expressly 
informed by Scout and having independently verified the true facts underlying the claims, deny 
tl t lda . i 0  
. 
f l t f  
l , i
i  l fact
i t fact i ,
i , rt i  
I . 
t. s. . . flb    
, §  
 . W r fl l f
t l , il f
 f t
.” rj  
f l
, bl rt i
 l inge
l l i r ll l f
“ ” f i
 l
i ’ l
Vi ti . 
le l
it ’ f f l
 tl i rl
 I
’ — 
000307
 
 
MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 13 
coverage based on the knowingly erroneous facts alleged in the OBC Complaint under the guise 
that it was not obligated to look outside the complaint and because ultimately it did not benefit 
from the extrinsic information learned. Therefore, by doing just that, Truck breached the Policy. 
b. The “Prior Publication” Exclusion Does Not Apply  
 
Truck argues that because the facts and claims alleged in the complaint if true fell within 
an exception, Truck did not have a duty to defend. Truck specifically claims that the facts and 
claims alleged in the complaint triggered the application of “prior publication” exclusion of the 
Policy. Def Memo at p. 7-8. Once the insurer’s duty to defend arises, based on the facts or claims 
alleged or otherwise known or discovered by the insured, the duty to defend is not extinguished 
until the insurer negates all facts suggesting potential coverage. Hartford Cas. Ins. Co. v. Swift 
Distribution, Inc., 59 Cal. 4th 277, 287, 326 P.3d 253, 258 (Cal. 2014). The insured is not obligated 
to disprove all facts potentially implicating an exclusion to coverage for the insurer to be obligated 
to defend. Id. Rather, if the insurer believes that the duty to defend is negated by an exclusion, the 
insurer must prove the facts that negate the duty. Id. “Where an insurer relies on a policy exclusion 
as the basis for its denial of coverage . . . the insurer has asserted an affirmative defense and, 
accordingly, bears the burden of proving such a defense.” See e.g. Transp. Ins. Co. v. Pa. Mfrs.' 
Ass'n Ins. Co., 346 F. App'x 862, 866 (3d Cir. 2009). 
(1) Effect of Exclusions on an Insurer’s Duty to Defend 
In order to be relieved of the duty to defend, the complaint must set forth allegations that 
have no potential for coverage under the policy. See e.g. Hoyle, 137 Idaho at 371-72, 48 P.3d at 
1260-61. The few cases, where application of an exclusion is clear and unambiguous, and courts 
have permitted insurers to deny coverage are limited to instances where all the allegations in the 
complaint either fall within the specific exclusion or are not otherwise covered. See Constr. Mgmt. 
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Sys., 135 Idaho at 684, 23 P.3d at 146. In each case, the exclusion was clearly applicable based on 
the undisputed legal and factual allegations in the complaint and did not hinge on the outcome of 
disputed facts alone. Id.  
For example, in Construction Management Systems, the policy provided coverage for 
copyright infringements that “occur in the ‘course of advertising.’” Id. The complaint did not set 
forth any allegations that the insured violated copyright through advertising but rather was based 
exclusively on the allegation that the insured used copyrighted plans and drawings to construct 
houses. Id. The court found that “[b]ecause the underlying complaint does not allege an advertising 
injury and the language of the policy unambiguously states that the injury must occur in the ‘course 
of advertising,’ we conclude that the complaint does not reveal the potential for liability.” Id.  
Similarly, in Amco Insurance Co. v. Tri-Spur Investment Co., where “[t]he plain, 
unambiguous language of the insurance contract unambiguously excludes coverage for ‘bodily 
injuries’ to any person arising out of civil rights violations,” the court concluded that there was no 
duty to defend because all of the claims and remedies were specifically based on Title VII and in 
no way contemplated any of the causes of action covered by the policy and speculated by the 
insured, “i.e., assault, battery, false imprisonment, slander, negligent supervision, intentional 
and/or negligent infliction of emotional distress or invasion of privacy.” 140 Idaho 733, 738, 101 
P.3d 226, 231 (2004). The court explained that while the insurer is obligated to defend if the 
allegation give rise to any potential for liability, “[t]he liberal construction of a complaint in notice 
pleading is to avoid dismissal of an inartfully drawn complaint that gives adequate notice of the 
claims sought to be asserted [but] [t]hat principle is not applicable in this case in which there is a 
clearly drawn complaint that sets forth very specific claims and remedies” that are not covered 
under the policy. Id. at 738-39, 101 P.3d at 231-32. 
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In this case, Truck claims that, because the OBC Complaint alleges that Scout began using 
the mark “Gone Rogue” in October of 2012, the exclusion for “prior publications” in the Policy 
applies to negate any possibility for liability and thus eliminates its duty to defend Scout in the 
OBC Lawsuit. Unlike the few cases were an exclusion has been applied at the onset, in this instance 
Truck is attempting to implicate the exclusion not because every fact or claim falls within the 
exclusion, but because a single disputed fact potentially falls within the exclusion. 
This interpretation of the duty to defend is not supported by law. Truck’s duty to defend arose 
based on the claims alleged and that duty was not extinguished until Truck proved that the 
exclusion applied to all the claims asserted. Truck did not and has not done so, and will not be able 
to do so because the exclusion does not apply. 
(2) “Prior Publication” Exclusion 
The “prior publication” exclusion provides that the Policy “does not apply to: . . . 
‘advertising injury’: . . . (2) Arising out of oral or written publication of material whose first 
publication took place before the beginning of the policy period.” Thomson Aff., Ex. B, at pp 89, 
94. Multiple courts have interpreted the “prior publication” exclusion contained in the Policy. 
In doing so, the courts have determined that the word “material” requires publication of 
“actionable” or “injurious” material. Capitol Indem. Corp. v. Elston Self Serv. Wholesale 
Groceries, Inc., 559 F.3d 616, 620 (7th Cir. 2009). Capital Indemnity Corp. involved a suit for 
trademark infringement based upon the sale of cigarettes displaying the “Newport trademark.” Id.. 
The insurer argued the identical position as Truck, alleging that the claim was excluded as a “prior 
publication” because, even though no sale took place until after the policy inception, the insured 
had displayed the Newport logo to the public prior to the policy inception. Id.7 The Seventh Circuit 
                                                 
7  Identical to Truck’s position, the insured specifically argued,  
l
f l i l
sibili i l inat
. l l
i t ic t l Wi
i ti l
f i  
l ti
l l l r  Wil
l i l . 
( ) li ti
i l ti l i ide l l . . . 
‘ . . . ( ) i f tt f W fi
i f l ri .” fl, X  , pp 
 i l ti l l
ri l r f
l i j i . i . . . lf . 
ies, . i . i
ring l f t r .” ..
i l i
l ti l ti f l  
l . [51.7 
i cifi ll
I 0
’ — 
000310
 
 
MEMORANDUM IN OPPOSITION TO DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAINTIFF’S COUNTER MOTION FOR SUMMARY JUDGMENT – Page 16 
rejected the insurers position finding that “the term ‘material’ in the exclusion to refer to ‘injurious’ 
material.” Id. The court explained that, 
By its terms, the prior publication exclusion abrogates the insurer’s duty to defend 
only where it can prove that the insured’s prior publication of the same actionable, 
injurious material alleged in the underlying complaint occurred prior to the 
beginning of its policy. This interpretation is logical because the exclusion exists to 
prevent an insured from purchasing an insurance policy to cover liability for illegal 
acts which it had undertaken prior to purchasing the policy. Put another way, the 
purpose of the exclusion is to prevent an individual who has caused an injury from 
buying insurance so that he can continue his injurious behavior. 
 
[ . . . ] 
The purpose of the ‘prior publication’ exclusion (a common clause in liability-
insurance contracts, though rarely litigated) can be illustrated most clearly with 
reference to liability insurance for copyright infringement. Suppose a few months 
before insurance coverage began on October 7, 1997, the insured published an 
infringing book that it continued to sell after October 6. The ‘prior publication’ 
exclusion would bar coverage because the wrongful behavior had begun prior to 
the effective date of the insurance policy. The purpose of insurance is to spread 
risk--such as the risk that an advertising campaign might be deemed tortious--and 
if the risk has already materialized, what is there to insure? (citation omitted). The 
risk has become a certainty.  
 
Id. at 620-21 (italics in original) (internal citations omitted). Ultimately, “it is the wrongful act that 
triggers the prior publication exclusion.” Id. at 621. “If the insured does not publish actionable 
material prior to the policy date, the prior publication exclusion will not apply, regardless of 
whether the insured publishes very similar material that is actionable after the policy inception.” 
Id. (emphasis added). Multiple other courts, including the Ninth Circuit, have interpreted the “prior 
publication” exclusion in the same manner. E.g. St. Surfing, LLC, 776 F.3d at 610 
                                                 
[. . . ] that according to its plain language (“insurance does not apply to . . . ‘advertising 
injury’ [a]rising out of oral or written publication of material whose first publication took 
place before the beginning of the policy period”), the prior publication exclusion bars 
coverage in this case because “the same material,” i.e., the cigarette packaging and 
wrapping containing the Newport trademarks, was first “published” by Elston before the 
Policy began in 2002. According to Capitol Indemnity, the word “material” in the exclusion 
refers to the words, logo, or other content which is published, not the legal effect of the 
publication. 
Capitol Indem. Corp., 559 F.3d at 620. 
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(“The straightforward purpose of this exclusion is to ‘bar coverage’ when the ‘wrongful behavior 
. . . beg[a]n prior to the effective date of the insurance policy.’”) (emphasis added); accord Transp. 
Ins. Co. v. Pa. Mfrs.' Ass'n Ins. Co., 346 F. App'x 862, 866 (3d Cir. 2009) (“Under the exclusion’s 
plain terms the ‘first publication’ date is a landmark: if the injurious advertisement was ‘first 
published’ before the policy coverage began, then coverage for the ‘advertising injury’ is 
excluded.”) (emphasis added); Mid-Continent Cas. Co. v. Kipp Flores Architects, L.L.C., 602 F. 
App'x 985, 998 (5th Cir. 2015) (no exclusion where none of the pre-policy conduct infringed third-
party’s copyright).  
The only “use” and potential “prior publication” of the mark “ROGUE” was a single 
Facebook post on October 11th of 2012 (the “October Post”). In the October Post, Scout posted a 
picture of the Gone Rogue logo and requested feedback from its followers asking for their opinions 
of the new logo. Thomson Aff., Ex. A, p. 73; Pho Decl.,¶¶ 28-29, Ex. 7. While Scout represented 
in the October Post that signage with the Gone Rogue logo was going to be installed on October 
12, 2012, the evidence shows that the signage was not actually installed until November 19, 2012. 
Pho Decl., ¶¶ 35-36, Ex. 10. Every other post that Truck references as a “prior publication” was 
published after the Policy became effective. see Thomson Aff., Ex. A, pp. 68-71; compare 
Pho Decl., Exs. 8, 10-11 (showing the dates of each post).  
In order for the October Post to be a “prior publication” under the exclusion is if the 
October Post was “injurious” or “wrongful.” Truck has the burden of proving that the October Post 
was injurious. Truck has not and will not be able to prove such injury. The undisputed facts in the 
record show, that OBC’s had registered trademarks for the mark “ROGUE” for: “Beer and Ale”; 
“Restaurant, pub and catering services”; “Beverage glassware”; “Beer”; and “Clothing.” 
Thomson Aff., Ex. A, p.3. The only potential trademark that could be infringed by the October Post 
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was that for “Restaurant, pub and catering services.” The record shows that Gone Rogue Pub did 
not open for business or otherwise engage in commercial use of the name “Gone Rogue Pub” until 
on or after November 21, 2012. Pho Decl., ¶¶ 39-40. As such, Scout could not have been violating 
the trademark for “Restaurant, pub, and catering service,” because Scout was not providing those 
services to any customers, or selling any related goods at the time of the October Post. Id. As such, 
the October Post was not injurious or wrongful and did not fall within the “prior publication” 
exclusion under the Policy.  
The OBC Complaint set forth allegations that gave rise to coverage under the Policy and 
based on the undisputed facts alleged and known to Truck, no exclusion, including the “prior 
publication” exclusion applied to negate coverage. Truck had a duty to defend Scout in the OBC 
Lawsuit and breached the terms of the Policy by failing to do so. As such, this Court should grant 
Scout summary judgment on its claim for Breach of Contract against Truck. 
(3) Exclusion is Limited to Similar Advertisements 
 
While Scout maintains that the October Post was not a “prior publication” under the Policy 
and Truck had a duty to defend Scout against all claims asserted in OBC Lawsuit, even if the 
October Post did constitute a “prior publication,” said publication would not have excluded 
coverage for the infringement of OBC’s trademarks for: “Beer and Ale”; “Beverage glassware”; 
“Beer”; or “Clothing.”  
“If a later advertisement is not substantially similar to the pre-coverage advertisement, [...], 
it constitutes a distinct, or ‘fresh,’ wrong that does not fall within the prior publication exclusion’s 
scope.” St. Surfing, LLC, 776 F.3d at 610; accord Transp. Ins. Co., 346 F. App’x at 867. “A post-
coverage publication is ‘substantially similar’ to a pre-coverage publication if both publications 
carry out the same alleged wrong.” St. Surfing, LLC, 776 F.3d at 613 (emphasis added). 
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Additionally, where the underlying complaint charges the infringing publications as separate torts, 
the torts that occurred during the policy period are covered because they are substantially different 
from the torts that occurred prior to the policy period. Id. In Where some infringing conduct or 
causes of action may be covered while others are excluded, the insured is obligated to defend 
against all claims in the action. Hudson Ins. Co. v. Colony Ins. Co., 624 F.3d 1264, 1267 (9th Cir. 
2010) (emphasis added).  
The OBC Lawsuit set forth five different torts based and violations of five different 
trademarks. Thomson Aff., Ex. A, p. 3. In order for Truck to be relived of its duty to defend Scout, 
Truck must establish that Scout’s previous publications violated all five trademarks and constituted 
a violation of each tort set forth in the OBC Complaint. Truck has failed to show the required prior 
publications and will be unable to do so.  
As stated previously, the only arguable “prior publication” of “Gone Rogue Pub” was the 
October Post. Assuming the October Post constituted a prior publication, it could only be as a 
violation of OBC’s trademark for “Restaurant, pub and catering services.” Thus, the later uses of 
the name “Gone Rogue” and other allegedly infringing conduct of Scout, relates to glassware, 
clothing, beer and ale, and constituted “distinct” and “fresh” injuries that do not fall within the 
scope of the prior publication exclusion for the October Post. No prior publication related to OBC’s 
trademarks for: “Beer and Ale”; “Beverage glassware”; “Beer”; and “Clothing.” Therefore, at a 
minimum, the Policy provided coverage for the alleged violations of those trademarks. Because 
Truck was obligated to defend some of the claims in the OBC Lawsuit, Truck was obligated to 
defend the entirety of the OBC Lawsuit.  
Truck failed to perform its duty to defend Scout and as such breached the terms of the 
Policy. Truck is liable to Scout for the damages Scout incurred as a result of its breach. For these 
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reasons, this Court should grant Scout summary judgment on its claim for Breach of Contract 
against Truck. 
c. Duty to Defend is not determined by the type of damages sought – duty to 
defend and indemnity are different 
 
Truck’s last argument with regard to its duty to defend, is that because the damages 
requested in the OBC Complaint—equitable relief, attorney’s fees and costs, and treble damages—
are not the type of “damages” Truck is required to pay under the Policy and therefore Truck did 
not have a duty to defend Scout against the OBC Lawsuit. Def Memo at p. 11-15. 
“The duty of an insurer to defend, for the protection of the insured, is a separate, unrelated 
and broader obligation than a duty to pay damages under the insurance policy.” Hirst v. St. Paul 
Fire and Marine Ins. Co., 106 Idaho 792, 798, 683 P.2d 44, 446 (Ct.App. 1984). An insurer’s duty 
to indemnify is only triggered when the insurance company would be obligated to pay the 
underlying action regardless of how it fulfilled its duty to defend. Id. Conversely, an insurer’s duty 
to defend is triggered whenever “a complaint, read broadly, reveals a potential for liability that 
would be covered in the insured's policy.” Kootenai County v. Western Cas. & Sur., 113 Idaho 
908, 910, 750 P.2d 97, 99 (1988). “The duty to defend is therefore ‘broader than the duty to 
indemnify; an insurer may owe a duty to defend its insured in an action in which no damages 
ultimately are awarded.’” St. Surfing, LLC, 776 F.3d at 607.  
The damages requested in the OBC Complaint include injunctive relief, attorney’s fees and 
costs, and treble damages. Thomson Aff., Ex. A, pp. 9-10. “[T]he award of attorney fees is not a 
‘cost’ and therefore falls within the meaning of ‘damages’” for insurance purposes. Pac. Ins. Co. 
v. Burnet Title, Inc., 380 F.3d 1061, 1065-66 (8th Cir. 2004). As such, where a complaint pleads 
recovery of attorney’s fees, the “complaint alleges damages covered by the policy for purposes of 
triggering a duty to defend.” Id. Likewise, the fact that doubled or trebled damages are requested 
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does not negate the duty to defend because the facts of the case when proven may not establish the 
additional elements required for trebled damages which would result in an award for “actual 
damages,” which is covered under the Policy. See Ferguson v. Birmingham Fire Ins. Co., 254 Or. 
496, 506-07, 460 P.2d 342, 347 (1969); see also Orlando Nightclub Enters. v. James River Ins. 
Co., No. 6:07-cv-1121-Orl-19KRS, 2007 U.S. Dist. LEXIS 88320, at *17 (M.D. Fla. Nov. 30, 
2007). “This scenario often arises in the context of Lanham Act claims where plaintiffs plead 
intentional conduct in order to obtain treble damages, but the plaintiff is not required to prove 
intentional conduct in order to recover actual damages.” Id. citing Vector Products, Inc. v. Hartford 
Fire Ins. Co., 397 F.3d 1316 (11th Cir. 2005).  
Furthermore, “treble damages are based upon ‘actual’ damages awarded.” Mason v. Mortg. 
Am., 114 Wash. 2d 842, 855, 792 P.2d 142, 149 (1990). As such, even though the Policy does not 
provide coverage for enhanced and multiple damages, in order to be awarded trebled damages, the 
court or jury must necessarily award actual damages because trebled damages is simply a 
multiplication of the actual damages awarded. Id.  
While the Policy may exclude recovery of trebled damages as “enhanced” or “multiple” 
damages, the Policy would nevertheless indemnify Scout for the “actual damages” the court may 
award as the basis of any treble damage award. Additionally, the Policy would indemnify Scout 
for any attorney’s fees Scout becomes obligated to pay as “damages.” Therefore, even though the 
OBC Complaint primarily sought recovery via equitable relief, the OBC Complaint nevertheless 
set forth a potential liability for damages, i.e., attorney’s fees and actual damages, and that liability 
would be covered by the Policy. The requested damages did no relieve Truck of its obligation to 
defend Scout in the OBC Lawsuit.  
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For these reasons, the court should find that the damages pled in the OBC Complaint did 
not relieve Truck of its duty to defend and summary judgment should be entered in Scout’s favor 
as to Scout’s Breach of Contract claim. 
b. Summary Judgment Should Be GRANTED for Scout, LLC on the Claim for 
Breach of the Covenant of Good Faith and Fair Dealing. 
 
Truck claims that Scout’s cause of action for Breach of the Covenant of Good Faith and 
Fair Dealing is synonymous with Scout’s claim for Breach of Contract. Scout disagrees.  
“An implied duty of good faith and fair dealing ‘exists between insurers and insureds in every 
insurance policy.’” Mortensen v. Stewart Title Guar. Co., 149 Idaho 437,445,235 P.3d 387, 395 (2010). 
An insurance policy generally requires the insured to proceed “diligently” when acting to protect the 
insured’s interests and permit the insurer to do whatever it deems necessary to protect those interests. 
Id. In doing so, “insurance companies have a duty to act in good faith with their insureds, and [...] 
this duty exists independent of the insurance contract and independent of statute.”  White v. 
Unigard Mut. Ins. Co., 112 Idaho 94, 96, 730 P.2d 1014, 1016 (1986) (emphasis in original). “Such 
a duty is beyond that which the policy imposes by itself -- the duty to defend, settle, and pay -- but 
is a duty imposed by law on an insurer to act fairly and in good faith in discharging its contractual 
responsibilities.” Id.   
The duty to so act is imminent in the contract whether the company is attending to 
claims of third persons against the insured or the claims of the insured itself. 
Accordingly, when the insurer unreasonably and in bad faith withholds payment of 
the claim of its insured, it is subject to liability in tort. 
 
Id. (emphasis in original).  
The covenant of good faith and fair dealing works to restrict the exercise of the insurer’s 
discretionary duties by requiring that the insured perform in good faith the obligations imposed by the 
Policy without violating, nullifying, or significantly impairing the benefits contracted for by the 
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insured. See Idaho First Nat. Bank v. Bliss Valley Foods, 121 Idaho 266, 288, 824 P.2d 841, 863 
(1991). While the covenant cannot be breached if the express terms of the policy provide that there is 
no coverage to begin with, the covenant can be breached if the party, with discretion over the 
determination of coverage, interprets coverage in such a manner as to effectively deny the other party 
the benefits it contracted for. See generally White, 112 Idaho at 96, 730 P.2d at 1016.  
At a minimum, an insured obtains an insurance policy and pays the premiums of said policy 
with the expectation that he will be covered by the Policy. As the insured, Truck had the obligation 
to interpret the Policy as to not deny the “named insured” coverage. Truck failed to provide even 
this most minimal level of coverage. Instead, Truck abused its discretion in drafting the Policy by 
either intentionally or negligently identifying the insured by its assumed business name despite 
having reviewed the secretary of state registration and knowing full well that Gone Rogue Pub was 
an assumed business name for Scout, LLC. While this decision or “clerical error” alone may not 
breach the covenant, Truck’s later response and interpretation of the Policy, in light of this decision 
does. Truck elected to draft and then interpret the Policy so that no business or legal entity was 
covered under it. Truck then, based on this interpretation and despite having collected years of 
premiums, denied coverage for the entity all parties knew and intended to provide coverage for. 
Pho Decl., ¶¶ 16-27, 41; Tipton Decl., Ex. G, p.8. The result of Trucks interpretation of the Policy, 
is that Scout, the proper legal entity, cannot obtain coverage because the Policy identifies Gone 
Rogue but Gone Rogue Pub cannot obtain coverage because it is not a separate legal entity. 
Therefore, Scout paid Truck approximately $2,000 per year for almost five (5) years, in exchange 
for providing an insurance policy that does not cover any business. Thomson Aff., Ex. B, p. 11. 
Truck’s interpretation of the Policy without question nullifies and significantly impairing the 
benefits Scout contracted for, and Truck, by using its discretion to issue and interpret the Policy in such 
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a manner, has violated the Covenant of Good Faith and Fair Dealing. As such, Scout should be 
granted summary judgment on its claim for Breach of the Covenant of Good Faith and 
Fair Dealing.  
c. Summary Judgment Should Be GRANTED for Scout, LLC on the Claim for 
Bad Faith Failure to Defend 
 
In Selkirk Seed Co. v. State Ins. Fund, 135 Idaho 649, 22 P.3d 1028 (2000), the Idaho 
Supreme Court recognized that an action against an insurer, independent of breach of contract, is 
limited to intentional or negligent denial or delay of payment. 135 Idaho 649, 652, 22 P.3d 1028, 
1031; see also White v. Unigard Mut. Ins. Co., 112 Idaho 94, 730 P.2d 1014 (1986). 
An independent tort action arises only where the insured can show that the insurer intentionally 
and unreasonably denied or withheld payment and as a result of the insurer's conduct, the plaintiff 
was harmed in a way not fully compensable by contract damages. Robinson v. State Farm Mutual 
Auto Ins., 137 Idaho 173, 178, 45 P. 3d 829, 834 (2002). Specifically, the Court stated in Robinson 
that, to establish a prima facie case, the plaintiff would have to establish that: (1) the coverage of 
the claim was not fairly debatable, (2) the coverage is proven to the point that based on evidence 
the insurer had, the insurer intentionally and unreasonably withheld benefits, (3) the delay in 
payment was not the result of a good faith mistake, and (4) the resulting harm to the plaintiff is not 
fully compensable by contract damages. Id. 
In this case, Truck was fully aware of the true nature of the facts and allegations asserted 
in the OBC Complaint and related thereto. Truck was aware that Gone Rogue Pub was the assumed 
business name for Scout. Tipton Decl., Ex. G, p. 8. Truck was aware that Scout did not open Gone 
Rogue Pub until after the Policy became effective. Id., Ex. C, and Ex. H, p. 6. Truck reviewed the 
content on Scout’s Facebook page prior to denying coverage and was thus aware, or should have 
been aware, that Scout only posted one potential “prior publication”—the October Post. Id., Ex. H, 
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p. 6 (“comments: I went onto A’s Facebook page. Their opening night under the rebranded name 
of “gone rogue” was December 13, 2012.”). Furthermore, Truck was expressly informed by 
Scout’s counsel that the allegations and dates in the OBC Complaint were erroneous. Id., Ex. C. 
Nevertheless, Truck proceeded to deny coverage for the claims based on, as set forth in detail 
above, strained legal theories that contradict well established law.  
The unreasonableness of Truck’s denial is best shown through its forefront argument that 
Scout, LLC is not a named insured. Any error in identifying the proper insured in the Policy was 
solely attributable to Truck and its agent. Truck, instead of acknowledging its mistake, attempted 
to profit from its own negligence at the expense of its insured by denying coverage for the only 
legal entity plausibly insured, Scout, LLC. Trucks actions indisputably show that their denial of 
defense was done knowingly, intentionally, and without justification or reasonable basis. As such, 
Scout should be granted summary judgment on its claim for Bad Faith Failure to Defend.  
CONCLUSION 
Based upon the foregoing, Scout, LLC respectfully requests that Defendant Truck 
Insurance Exchange’s Motion for Summary Judgment be DENIED, and that Scout, LLC’s Motion 
for Summary Judgment be GRANTED, with prejudgment interest and attorneys’ fees and costs to 
be determined at a later date. 
DATED this 3rd day of May 2017. 
 
McCONNELL WAGNER SYKES & STACEY PLLC 
 
 
                             /s/  Chynna C. Tipton                      
By: Chynna C. Tipton 
Attorneys For Plaintiff Scout LLC 
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I HEREBY CERTIFY that on the 3rd day of May 2017, a true and correct copy of the 
foregoing document was served via iCourt E-File upon the following party(ies): 
Jeffrey A. Thomson, Esq. 
Geoffrey M. Baker, Esq. 
Elam & Burke, P .A . 
251 East Front Street, Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
Telephone: 208.343.5454 
Facsimile: 208 .384.5844 
Counsel For Defendant 
With two (2) copies delivered to: 
The Honorable Steven Hippler 
Judge of the Fourth Judicial District 
Ada County Courthouse 
200 West Front Street 
Boise, Idaho 83702 
[ ,/'] Electronic Mail 
j at@elamburke.com 
gmb@elamburke.com 
Is/ Chynna C. Tipton 
Chynna C. Tipton 
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JeffR. Sykes, ISB #5058 
Chynna C. Tipton, ISB #9936 
Electronically Filed 
5/3/2017 5:42:05 PM 
Fourth Judicial District, Ada County 
Christopher D. Rich, Clerk of the Court 
By: Rose Wright, Deputy Clerk 
McCONNELL WAGNER SYKES & STACEY PLLc 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
Telephone: 208.489.0100 
Facsimile: 208.489.0110 
sykes@mwsslawyers.com 
tipton@mwsslawyers.com 
Attorneys For Plaintiff Scout LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited 
liability company, doing business as 
Double Tap Pub, 
vs. 
FARMERS GROUP, INC., 
a California corporation; and 
Plaintiff, 
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
Defendants. 
Case No. C¥01-16-17560 
DECLARATION OF 
CHYNNA C. TIPTON IN SUPPORT OF 
PLAINTIFF'S MEMORANDUM IN 
OPPOSITION TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGMENT 
AND IN SUPPORT OF PLAINTIFF'S 
COUNTER MOTION FOR SUMMARY 
JUDGMENT 
Honorable Steven Hippler 
HEARING: 
May 30, 2017- 3:30p.m. 
DECLARATION OF CHYNNA C. TIPTON IN SUPPORT OF 
PLAINTIFF'S OPPOSITION TO DEFENDANT'S MOTION FOR 
SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF'S 
COUNTER MOTION FOR SUMMARY JUDGMENT I Page 1 
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DECLARATION OF CHYNNA C. TIPTON IN SUPPORT OF  
PLAINTIFF’S OPPOSITION TO DEFENDANT’S MOTION FOR  
SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF’S 
COUNTER MOTION FOR SUMMARY JUDGMENT | Page 2 
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 Pursuant to Rule 11.1 of the Idaho Rules of Civil Procedure and Idaho Code § 9-1406, 
Chynna C. Tipton declares as follows: 
1. I am an attorney at law duly licensed to practice before this Court, and all Courts 
in the State of Idaho.  I am an associate with the law firm of McConnell Wagner Sykes & 
Stacey PLLC (“MWSS”), attorneys for Plaintiff Scout LLC (“Scout”).  I make this Declaration in 
support of Plaintiff’s Counter Motion for Summary Judgment and Memorandum in Opposition to 
Defendant’s Motion For Summary Judgment and In Support of Plaintiff’s Counter Motion For 
Summary Judgment filed concurrently and upon my personal knowledge. 
2. Attached hereto as Exhibit A is a true and correct copy of MWSS’s letter dated 
December 3, 2014 to Farmers Insurance Group of Companies (“Farmers”) tendering defense on 
behalf of Scout LLC, doing business as Gone Rogue Pub, and Pho Xayamahakham in the action 
filed against Insureds in the United States District Court For The District of Idaho under Case No. 
1:14-cv-439-CWD and styled as Oregon Brewing Company v. Scout LLC, et al. (“OBC Lawsuit”). 
3. Attached hereto as Exhibit B is a true and correct copy of a letter dated 
December 23, 2014 from Christine Conkling of Farmers. 
4. Attached hereto as Exhibit C is a true and correct copy of MWSS’s letter dated 
January 9, 2015 to Ms. Conkling. 
5. Attached hereto as Exhibit D is a true and correct copy of a letter dated 
January 16, 2015 Michael McKay of Farmers. 
6. Attached hereto as Exhibit E is a true and correct copy of a letter dated 
January 26, 2015 from Hiefield Foster & Glascock LLP, counsel for Oregon Brewing Company, 
relating to the OBC Lawsuit. 
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7. Attached hereto as Exhibit F is a true and correct copy of Plaintiff’s First Set of 
(1) Interrogatories, (2) Requests For Production of Documents, and (3) Requests For Admission 
to Defendant propounded on or about January 27, 2017 (“Discovery”). 
8. Plaintiff and Defendant have exchanged written discovery in this matter but neither 
party has conducted depositions. 
9. Attached hereto as Exhibit G are true and correct copies of documents identified as 
FARMERS 705-726 produced by Defendant Truck Insurance Exchange (“Truck”) in response to 
the Discovery. 
10. Attached hereto as Exhibit H are true and correct copies of documents identified as 
FARMERS 387-409 – Claim Summary Report – produced by Truck in response to the Discovery. 
11. Attached hereto as Exhibit I are true and correct copies of documents identified as 
FARMERS 432-481 – Loss Report – produced by Truck in response to the Discovery. 
12. Attached hereto as Exhibit J is a true and correct copy of the Settlement Agreement 
and Mutual Release entered into between Scout, LLC, Pho Xayamahakham, and Oregon Brewing 
Company on March 26, 2016. 
 
 I HEREBY CERTIFY AND DECLARE, under penalty of perjury pursuant to the laws 
of the State of Idaho, that the foregoing is true and correct. 
 DATED this 3rd day of May 2017. 
 
 
 
                             /s/  Chynna C. Tipton                         
      Chynna C. Tipton 
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Jeffrey A. Thomson, Esq. 
Geoffrey M. Baker, Esq. 
Elam & Burke, P .A . 
251 East Front Street, Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
Telephone: 208 .343 .5454 
Facsimile: 208 .384.5844 
Counsel For Defendant 
With two (2) copies delivered to: 
The Honorable Steven Hippler 
Judge of the Fourth Judicial District 
Ada County Courthouse 
200 West Front Street 
Boise, Idaho 83702 
[ ./] Electronic Mail 
j at@elamburke.com 
gmb@elamburke.com 
Is/ Chynna C. Tipton 
Chynna C. Tipton 
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MCCONNELL WAGNER SYKES * STACEY PLLC
,&TTüRITIYS AT t.AW
Jeff R. Sykes
sykes@mwsslawyers,com
December 3,2ot4
Farmers Insurance Group of Companies
468o Wilshire Boulevard
Los Angeles, Calífornia 9o01o
Attentíon: Claims Department
Re lnsureds: GoneRoguePub and Pho Xayamahokham
Account No. Foozrt9193-o01-ooo01
Polícy No. 6o54t-78-o7 ("Policy")
Our File No. rosrz.z
To whom it may concern
This firm represents Scout LLC, doing busíness as Gone Rogue Pub, and
Pho Xayamahakham (collectively, "lnsureds"). lnsureds have been named as Defendants in
an actíon filed ín the United States District Court For The Dístrict of ldaho under Case
No. r:r4-cv-439-CWD and styled as Oregon Brewing Company v. Scout LLC, et ø1. A copy of the
("Complaint") filed
October 14,zoi4 is enclosed. Specifically, the Complaint alleges causes of action against the
Insureds for advertising damages and monetary loss related thereto. The causes of action
alleged in the Complaint against the lnsureds are covered under the provisions of lnsureds'
comprehensive general líability Policy.
Please contact me as soon as
representation of the lnsureds.
reasonably possible to coordínate
Very truly yours,
/4
Jeff R. Sykes
JRS/pal
Enclosure
c: Mr. Morgan Powell(v/email)
l:\ro5 r7.oo2\co R R\Farmers 1412o2,doc
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ffiSà FARMERSINSURANCE
December 23,2OL4
MCCONNELL \øAGNER SYKES AND STACEY
PLLC
7 
" 
W FRONT ST STE 2OO
BOISE ID 81702
RE: Claim Unit Number:
Insurecl:
Policy Number:
Loss Date:
Plaintiff:
Toll Free: (8OO) 435-7761
Email: myclaim@ farmersinsutance.conr
National Document Center
PO. Box 268991
Oklahoma Cit¡ OK 73126-8994
Fax: (877) 2l-/-1389
300226656r-r-2
Gone Rogue Pub
o6054L7807
rrloT l2ar2
Oregon Brewing Company
Dear Mr. Sykes:
Tiuck Insurance Exchange is in receipt ofthe above referenced claim and your tender ofclefense on behalf
of Gone Rogue Pub and Pho Xayamahakham. N(/e are in the process of reviewing this insurance policy, the
lawsuit, and the material that has been provided to us.
Thete is the possibil.ity this claim may not be covered undet this policy; however, no final
determination will be macle until after we have completed our investigation. In the meantime, luck Insurance
Exchange is not in a position to either accept or reject your request for coverage under this policy. \ùØe will
provide you with our decision regarcling coverage when we have completed out investigation and analysis.
\ü7e trust until such time Tiuck Insurance Exchange is in a position to make a decision regarding your tender
of defense, Gone Rogue Pub and Mr. Xayamahakham will continue to take all necessary steps to protect their
interests. If Thuck Insurance Exchange's investigation ancl analysis results in a finding of a defense obligation,
Thuck Insurance Exchange will reimlrurse for post-tendered fees and costs incurred, including reasonable
attorneys fees. This will be at the houdy rate it pays to attorneys for this type of matter.
I woulcl like to speak with you about this coverage investigation. \Øould you please call me as soon as possible?
If we have not completed our investigation within thirty days, we will provide you with a status of this claim
and notify you in writing what additional information we need to complete our investigation.
Neither requests for information, not the fact that we are investigating this claim, nor any other act or omission
should be construecl in any manner to indicate or imply whether or not coverage exists. Further, nothing Truck
Insurance Exchange does by way of its investigation or analysis waives any basis Thuck Insurance Exchange may
have fot preserving coverage rights which may exist under the terms of the subject policy or pursuant to the law
Please be advised we are reserving all our rights to deny coverage, if there should be no coverage in this matter.
Should you have any questions or comments, please do not hesitate to contact me at your eadiest convenience
My teleplrone number is (877) 9O7-LO7I.
GXVS6D5D
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Christine Conkling
Special Commercial Claims Representative
chrisdne.conkling @farmersinsurance.com
(248)475-3408
CC: GONE ROGUE PUB, MATTHEIüø JAPS
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National Document Center
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MCCONNELL WAGNER SYKES AND STACEY PLLC
755 W FRONT ST STE 2OO
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MCCONNELL WAGNER SYKES * STACEY PLLC
A'TTORNTYI ÂT L.4W
Jeff R. Sykes
sykes@mwsslawyers,com
January 9, zo'tj
VIA ELECTRONIC & U.S. MAIL
Ms. Christine D. Conkling
Special Commercial Claims Representatíve
Truck lnsurance Exchange
Farmers lnsurance Group of Companies
Post Office Boxz68994
Oklahoma City, Oklah oma 7 3'rz6-8gg+
chrístine.conkl íng@farmersinsurance.com
Re: Claim No. 3oozz6 656t-t-z
lnsureds: GoneRoguePub and Pho Xayamahakhom
Account No. Foozt9193-oo1-oooo1
Policy No. 6o54t-78-o7 ("Policy")
Our File No. rosrz.z
Dear Ms. Conkling:
Thank you for discussing the claim tendered by Scout LLC, doing business as
Gone Rogue Pub ("Gone Rogue"), and Pho Xayamahakham (collectively, "lnsureds") on
their Policy with Truck lnsurance Exchange (Farmers lnsurance Group of Companies)
("TlE"). I understand from our discussíon that you have concerns with the Complaint in that
Plaintiff has alleged that GoneRogue was fírst used by lnsureds in Octoberzotz and,
therefore, the fírst use of Gone Rogue was prior to the effectíve date of the Polícy-
November 7,2012.
As I stated, Plaintiff's allegation is incorrect. Gone Rogue did not open for
business and commence operating as a tavern in Boise, ldaho, until after November 7, zo1z.
The grand opening of the restaurant was held on November 27, zotz.
I have enclosed for your review the following documents:
1. The Boise City Alcohol Beverage License Transfer, transferring the
liquor license from Casa del Sol to Gone Rogue effective November g,2o12i
755Wt.st ËNo¡¡r $rrar"-r i,5u:lr::-cl*r ' Bürsi, l*nH* 837o2. * zû8..q89.û1ÕÕ å laxz.*&.489.a11*
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Ms. Christine D. Conkling
January 9,zo1j
Page z
z. The Boise Cíty Alcohol Beverage License Application, which was filed
on November t5, zotz; and
3. The Alcohol Beverage License issued by the County Commissioners of
Ada County, ldaho, effective November 14,2012.
What is evident from the foregoing alcohol licensing documents is that
Gone Rogue was not operating as a tavern and selling alcohol, alle gedly in violation of
Oregon Brewíng Company's ("OBC") trademark, until øfter November 14,2012. Thus, OBC's
claim could not have occurred until November 15, z012. There is an obvious error in the
Complaint and lnsureds are entitled to a defense. lf TIE refuses to defend the claim, we will
immediately file a bad faith actíon against TlE.
Very truly yours,
,4.
Jeff R. Sykes
JRS/pal
Enclosures
c: Mr. Morgan Powell(v/email)
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BOISE CITY
ALCOHOL BEVERAGË
LICENSE TRANSFER
,,_ {o ?,¿ss¡ tkst,zo,,LLc RÉQUESTTHAT BOISE CITY ALCOHOL
OWNER OF LICENSE
BÉVËRAGE LICENSE
CURRENTLY ISSUED TO:
NAME OF INDIVIDUAL OR CORPORATION k *þl S?+eeJ ßts/Yt ¿L(
DBA Casa ¿.L S oL
t-lo1 rrfh Sf' ß Ð/5 e 337t2 oADDRESS
Street City zip
Ça/ue/+ t rl vlcs øuq¡)
SIGN
BE TRANSFERREDTO:
NAME OF INDIVIDUAL OR CORPORATION
€
ADDRESS la f' fø fuøo"r tþøsu Flzøz
Street Citvr. 
' 
t4é
zip
&a¿tæ
I
I
PRINT
i/-7-/z--
CURRENT LICENSEE
>ss
rtþ¿ in theday ofOn this
tllll
SI
74
slresubscribed
to title 18, chapJer 54 idaho code, that the statements contained in the above
IDAHORESIDING AT j-(EXPIRMY COMM
STATEMENT OF OATH
are true and correct to the best of my knowledge.
I swear and affirm, under penalty of perjury
application for transfer of this Boise City
PUSLIC FOF IDAHO
before me the r-rndersigned, a Notary Public, personally
identified to me to be the person whose name is
lhe same.
STATE OF IDAHO
GOUNTY OF ADA
ABTRANSappI¡cat¡on.i¡di- 1 c07
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BOISE CITY OFFICE USE ONLY
DATE I I CITYLICENSE# II I
ALCOHOL BEVERAGE
LICENSE APPLICATION
U NEW
U MODIFICATION
! RENEWAL
fJ TRANSFER
LICENSE R IEWED AND
DENIED
ALL FEES ARE NON REFUNDABLE:
LIQUOR
( includes On Prem¡se Wine )
$562.50 ASSEMBLY PERMIT .
EATING & DRINKING .í; ,:a
I
4
$ 90.00
OFF PREMISE BEER.
OFF PREMISE WINE.
ON PREMISE BEEB ,
ON PREMISE WINE. .
...,$50.00
. . . $125.00
. . . $200.00
. . . $200.00
DANCE
CHANGE OF NAME
';';',i""i$ 2200
.'.,. 
. i,.'.'. . 'is 1p'oo
,;."::: :'."rr)'"C 1.so
".¡. t 
.rl*{
PROCESSING ,. .. . .
TOTAL FEES DUE
A copy of BOTH the IDAHO STATE LICENSE and ADA COUNTY LICENSE is REQUIRED on ALL applications.
ln ADDITION to the IDAHO STATE and ADA COUNTY licenses, all NEW and CHANGE of OWNERSHIP
applications must include a copy of their HEALTH DEPT. PERMIT and BUILDING OCCUPANCY PERMIT.
êt** BUSINESS (z"r)BUSINESS NAM B PHON tr '7r¿¿
BUSINESS LOCATION /az s. g BOISE ç37óz
Street
¿/z z .t â ú Srz¿s-
CitY
Å¿øgs
zip
f3zazBUSINESS MAILING ADDRESS
City zip
APPLICANT'S NAME 5,qP^) (a.ørn PHON (z¿r 6 3/ -rô7j
Firsl Last
RESIDENCE ADDBESS ú/ f3øzç
Slreet City zip
IF APPLICANT IS A PARTNERSHIP OR CORPORATION LIST NAMES AND ADDRESSES OF PARTNERS OB OFFICERS
NAME ãon rt E¿tr¿¿z ADDRESS //a3 ,Z¿un¿-, ,4ns , 6nsrr, .12 f3at7
--.
á/NAME ADDRESS lZ T77
ADDRESSNAME
¿
OVER
(,¿-ø, &*z fÞ F3z¿ î
   '
. 
.-:-:.. fill an  ”z 52 ’2 ITY LICENSE# H 1’5, / 
B O. 1 S  N  URE  W  MO I I  U  
 EV : 
AUWD SIGNATURE DATE 
 : 
 ................................. .  /ASSEMBLY I  . . ........ _...‘:.$ 9  -/ 
( 0  i ) ING  I KING...) ways: 7. / 
  ..................... . $50.0   ............... . .5... .y ‘ «. ”(5:3 8:61.00 
  ..................... .    (DEW-,- ‘ ...... V3.»T..$_4‘5.oo _ 
R ..................... .  / I  . ........ T":".~-.;_;.f.".'1Tint";_' 50 \/ 
 .................... 0. 0y4“ 3, ‘ 
   ................... 
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STATEMENT OF OATH
I swear and affirm, under penalty of perjury pursuant to tille 18, chapter 54 idaho code, that the statements
SIGNATUR F APPLICANT
STATE OF IDAHO
>ss
COUNTY OF ADA
t<t* in th
to the led
il
I
/
rage License are true and correct to the best of mycontained in the above application for a Boise Alcohol Beve
da of
MY COMMISSION EXPIR
knowledge
aut" /51uÐl/ ¡z
to me that he / she executed the same
me the unde
known or identified to me to be thepersonally
person
RESI
N
FLOOR PLAN OFTHE PREMISE:
INSTRUCTIONS: The sketch should show the entire area proposed to be licensed; all entrances and exits, all outside
serving areas, patios, location of bar, dance floor, back bar, bar stools, booths and tables, coin operated amusement
devices, and the place where licenses are regularly displayed.
Show in the margins the direction and distance to the nearest school, church, or other place of worship. Measuring from
the nearest poinl on the premises to the nearest part of any building in which any public school aclivity is conducted.
Boise City Code 5-05-12 states;No alcoholic beverage license shallbe issued to any person to sellbeerfor consumption
on the premises where any part of the room, or other place, for such sale or consumption is:
A. Within a radius of three hundred feel ( 300') of any part of building within which any public school activities are
conducted, nor
B. Within a radius of one hundred fifty feel ( 150' ) of any room within which the regular religious or Sunday school
services of a duly organized and established relígious sect are conducted. '
ABapplication. indd_04 1 I
   
I ,  t  . t  
   i l   City r     
. _ ,2 _ Date )U£9Vf 7-» 
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license must be
ADA COUNTY LICENSE
License Year: 2013
This is to ceftiry that
doing business as:
License#: 201300760
scouTLLC. . ,'i '
r. ,.j:;:, 
,, 
,., i
G"pNE ROGXTE
i.;.
is gmnted a / to conduct a / or for,a
Cleri</Aud
(This  conspicuously displayed} 
 
STATE OF IDAHO 
 
V 
. 
\ ‘ f" 1 
I 
icense #:  
r f  SCOU   ' ‘ 
  O  U  
ra  t  a ALCOHOL BEVERAGE LICENSE 3_ 
(Type) . -
_ 
at 409 S 8TH ST if 103 , . in BOISE , State of Idaho 
[Strata Address) (City or Town) 
and has complied with the laws of the State of Idaho and/or regulations and ordinances of Ada County. 
License Valid: May 1, 2012 . April 30, 2013' 
BEER . 
Draughtottled/Canned 320300 
‘ ‘ 
- .. . )\ . LI UOR .7 '- .‘ -_ . - 
‘ ‘ 
- . Q3}, The Drink . ‘ '-" 29.90 _ 
‘ SW01“ Lfimnsge or Officer of Corporanon 
.- ' J :r. ' .
_ 
TOTAL " 4590'
. 
' - .j ' ”j Approved‘by the Board ofCoanty Commissioners '
a 
this Nth day of November, 2012. -,:' I. 
Egistopher Digich, k/ itorigecoirder Chaim-nan
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& Send all correspondence to:Farmers National Document CenterP.O. Box 268994Oklahoma City, OK 73126-8994Fax: (877) 217 -1i89
Email: claimsdocuments@farmersinsurance.comFARMERS
INSU*ANCE
January 16,2015
Jeff Sykes
McConnell, Wagner, Sykes & Stacey
755 West Front St., Suite 200
Boise,ID 83702
Re: Insured: Xayamahakham, Pho, Sakpraseuth, Outhinh, Gone Rogue
Policy Number: 0605417807
Claim Unit Number: 3002266561-l-2
Loss Date: November 7,2012 (for record only)
Oregon Brewing Company v. Scout. LLC. dba Gone Rogue Pub. et al /
Case no. I : 14-cv-00439-CV/D
Dear Mr. Sykes:
We have now had an opportunity to review and analyze the coverage issues relating to the above-
referenced matter and your tender of defense on behalf of Scout LLC, doing business as Gone
Rogue Pub and Pho Xayamahakham. Based on our investigation, including all facts uncovered to
date, the lawsuit, and policy language, our conclusion is that, regrettably, Truck Insurance
Exchange cannot defend or indemnify Scout LLC, doing business as Gone Rogue Pub or Pho
Xayamahakham in this matter.
There are two additional defendants, Jason Gracida and Tom Butler, who are being sued in their
capacity as co-owners of Scout LLC. We did not receive a tender of defense on their behalf;
however, there would be no duty to defend or indemnify them for the same reasons as there is no
duty to defend or indemniS Scout LLC and Mr. Xayamahakham.
BACKGROUND
Our decision regarding coverage must be based on the claim that is presented. The purpose of this
letter is to explain our position and give you an opportunity to provide us with any additional
information which you believe may impact our analysis of this claim.
Case number 1:14-cv-00439-CWD was filed in U.S. District Court, District of Idaho. The
complaint alleges Trademark Counterfeiting Under The Lanham Act (15 U.S.C. sec. 1114);
Trademark Infringement, Unfair Competition and False Designation of Origin Under The Lanham
Act (15 U.S.C. sec. 1l 14); Trademark Infringement, Unfair Competition and False Designation of
Origin Under The Lanham Act (15 U.S.C. sec. 1125); Cyber-squatting Under The Lanham Act (15
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Jeff Sykes, McConnell, Wagner, Sykes & Stacey
Claim Number: 3002266561-I-2
U.S.C. sec. 1125); Unfair Business Practices Under Idaho Law (I.C. sec. 48-601 et seq.); and
Common Law Trademark Infringement (I.C. sec. 48-500 et seq.). The complaint seeks injunctive
relief; attomey fees and costs pursuant to 15 U.S.C. sec. 1ll7,18 U.S.C. sec. 1964(c) and the laws
of the State of Idaho; and treble damages pursuant to 15 U.S.C. sec. 1lI7 and I.C. sec. 48-514.
The complaint alleges that plaintiff Oregon Brewing Company ("OBC") has continuously used the
mark ROGUE in commerce in the name of a ROGUE-branded line of restaurants and brew pubs, as
well as for alcoholic beverages, and that OBC owns five federal trademark registrations for the
mark ROGUE registered from 2002 fo 2010. OBC allegedly operates eleven restaurants and brew
pubs which feature the mark ROGUE, and OBC claims it has been advertising and selling its well-
known ROGUE lagers, ales, porters, and stouts in Idaho for over fifteen years.
The complaint alleges that in October 2012, defendants commenced use of the mark ROGUE as the
name of their restaurant and bar ("Gone Rogue Pub"). OBC alleges that, in addition, defendants
created a Facebook page and began marketing and advertising the ROGUE restaurant and bar at the
Facebook page.
Exhibit A in the complaint shows copies of Gone Rogue Pub's Facebook page showing dates going
back to August and October 2012.
The complaint alleges that in January 2013, OBC's owner called one of defendants' owners to
explain the conduct infringed on OBC's federally registered trademark and attempted to discuss a
resolution that protected OBC's trademark rights and avoided litigation. OBC claims that none of
defendants' owners or representatives has acknowledged OBC's trademark rights, defendants
continue to use the ROGUE mark, and defendants have left OBC with no option but to protect its
trademark rights through litigation.
OBC claims that defendants' conduct is likely to cause confusion, mistake andlor deception as to
the affiliation, connection, or association of defendants with OBC and as to whether OBC approves,
sponsors or endorses defendants' services. OBC claims that defendants have been unjustly
enriched by their conduct.
POLICY OF INS IIRANCE
Policy number 0605417807 issued by Truck Insurance Exchange to Xayamahakham, Pho,
Saþraseuth, Outhinh, Gone Rogue on November 7,2012. The relevant policy period is November
7 ,2012 to Novemb er 7 ,2013. The relevant policy form is the Businesso\ryners Liability Coverage
Form (BP 00 06 01 97).The policy limits are $1,000,000 each occurrence.
BUSTNESSOWT\ERS LIABILTTY COVERAGE FORM (BP 00 06 01 97)
A. COVERAGES
1. BUSINESS LIABILITY
We will pay those sums that the insured becomes legally obligated to pay as
damages because of "bodily injury", ooproperty damage", "personal injury" or
2
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Jeff Sykes, McConnell, Wagner, Sykes & Stacey
Claim Number: 3002266561-l-2
"advertising injury" to which this insurance applies. V/e will have the right and
duty to defend the insured against any o'suit" seeking those damages. However,
we will have no duty to defend the insured against any "suit" seeking damages
for "bodily injury", "property damage", "personal injury" or "advertising injury"
to which this insurance does not apply. W'e may at our discretion, investigate any
oooccurrence" and settle any claim or "suit" that may result.
This insurance applies:
(1) To "bodily injury" and "property damage" only if:
(a) The "bodily injury" or "property damage" is caused by an "occurrence"
that takes place in the "coverage territory"; and
(b) The "bodily injury" or "property damage" occurs during the policy
period.
(2) To:
(a) "Personal injury" caused by an offense arising out ofyour business,
excluding advertising, publishing, broadcasting or telecasting done by
or for you;
"Advertising injury" caused by an offense committed in the course of
advertising your goods, products or services;
but only if the offense was committed in the "coverage territory" during the
policy period.
{<
F. Liability And Medical Expenses Definitions
L. "Advertising injury" means injury arising out of one or more of the following offenses:
à. Oral or written publication of material that slanders or libels a person or organization
or disparages a person's or organization's goods, products or services;
b. Oral or written publication of material that violates a person's right of privacy;
c. Misappropriation of advertising ideas or style of doing business; or
d. Infringement of copyright, title or slogan.
3. "Bodily injury" means bodily injury, sickness or disease sustained by a person,
including death resulting from any of these at any time.
12. "Occurrence" means an accident, including continuous or repeated exposure to
substantially the same general harmful conditions.
13. 'oPersonal injury" means injury, other than "bodily injury", arising out of one or more of
the following offenses :
il. False arrest, detention or imprisonment;
b. Maliciousprosecution;
b.
(b)
{<*{<
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Claim Number: 3002266561-l-2
*
B. Exclusions
Applicable To Business Liability Coverage
p. Personal Or Advertising Injury
ooPersonal injury" or "advertising injury":
(2) Arising out of oral or written publication of material whose first
publication took place before the beginning of the policy period;
* {<
C. Who Is An Insured
1. If you are designated in the Declarations as:
a. An individual, you and your spouse are insureds, but only with respect to the
conduct of a business of which you are the sole owner.
c. The wrongful eviction from, wrongful entry into, or invasion of the right of private
occupancy of a room, dwelling or premises that a person occupies, by or on behalf of
its owner, landlord or lessor;
d. Oral or written publication of material that slanders or libels a person or organization
or disparages a person's or organization's goods, products or services; or
e. Oral or written publication of material that violates a person's right of privacy.
15. "Property damage" means:
a. Physical injury to tangible property, including all resulting loss of use of that
property. All such loss of use shall be deemed to occur at the time of the physical
injury that caused it; or
b. Loss of use of tangible property that is not physically injured. All such loss of use
shall be deemed to occur at the time of the "occurrence" that caused it.
16. "Suit" means a civil proceeding in which damages because of "bodily injury", ooproperty
damage", "personal injury" or o'advertising injury" to which this insurance applies are
alleged.
'oSuit" includes:
^. 
An arbitration proceeding in which such damages are claimed and to which the
insured must submit or does submit with our consent; or
b. Any other altemative dispute resolution proceeding in which such damages are
claimed and to which the insured submits with our consent.
** *
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Jeff Sykes, McConnell, Wagner, Sykes & Stacey
Claim Number: 3002266561 -l -2
No person or organization is an insured with respect to the conduct of any current or
past partnership, joint venture or limited liability company that is not shown as a
Named Insured in the Declarations.
The policy contains the Multiple Or Enhanced Damages Exclusion endorsement (F,2042r2"d
Edition) which states:
The following exclusions are added to Section B. Exclusions:
Applicable To Business Liability Coverage
This insurance does not apply to:
r. Muttiple Or Enhanced Damages Because Of "Bodily Injuryooo
"Property Damageo' or ooPersonal And Advertising Injury".
The enhanced or multiple amount of damages awarded against any
insured including, but not limited to, double or treble damages,
whether or not awarded as compensation, because of "bodily injury",
"property damage", or oopersonal and advertising injury".
s. Taxes, Fines or Penalties
Taxes, fines or penalties ú''ølI are awarded or imposed against any
insured.
* *
COVERAGE ISSION
The policy does not provide coverage for the claims alleged; therefore, we cannot defend or
indemnify Scout LLC, doing business as Gone Rogue Pub or Pho Xayamahakham in this matter.
As we stated previously, we did not receive a tender of defense on behalf of Jason Gracida and Tom
Butler, who are being sued in their capacity as co-owners of Scout LLC. However, there would be
no duty to defend or indemnify them for the same reasons as there is no duty to defend or indemnify
Scout LLC and Mr. Xayamahakham.
The named insureds in the policy are Pho Xayamahakham, Outhinh Saþraseuth, and Gone Rogue.
Scout LLC is not a named insured, additional insured, or qualify as an insured by definition. The
Policy Declarations designates the named insured as an individual. As an individual, the named
insured and named insured's spouse are insureds, but only with respect to the conduct of a business
of which the named insured is the sole owner. No person or organization is an insured with respect
to the conduct of any current or past partnership, joint venture or limited liability company that is
not shown as a Named Insured in the Declarations (Section C. Who Is An Insured).
**{<*
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Jeff Sykes, McConnell, Wagner, Sykes & Stacey
Claim Number: 3002266561-l-2
If the business ownership has changed to Scout LLC, we ask that the insured contact the Farmers
agent to confirm that the policy names the correct entity as a named insured.
The Businessowners Liability Coverage Form states that we will pay those sums the insured
becomes legally obligated to pay as damages because of "bodily injury" and'þroperty damage"
caused by an "occurrence" and o'personal injury" or "advertising injury" caused by an offense.
There are no facts seeking damages for "bodily injury", "property damage", or "personal injury",
The damages claimed fail to raise the potential for an accident as required for the "bodily injury"
and'þroperty damage" coverage.
The complaint alleges that in October 2012, defendants commenced use of the mark ROGUE as the
name of their restaurant and bar ("Gone Rogue Pub"). In addition, defendants created a Facebook
page and began marketing and advertising the ROGUE restaurant and bar at the Facebook page.
This policy was issued on November 7,2012. To the extent that there is a claim for "advertising
injury", the policy excludes coverage for "advertising injury" arising out of oral or written
publication of material whose first publication took place before the beginning of the policy period
(Exclusion p.(2) Personal Or Advertising Injury).
'We 
received your January 16,2015 email to Christine Conkling in which you state that the
complaint alleges that defendants began using the mark in October 2012; however, nothing in that
particular sentence deals with advertising. You also state in your email that the allegations
pertaining to advertising are not tied to any specific date.
The complaint states, "In addition, Defendants created a Facebook Page www.facebook.com/Gone
Rogue Pub and began marketing and advertising the ROGUE restaurant and bar at
rvww.facebook.com/Gone Rogue Pub, ... A true and correct copy of pages from Defendants'
Facebook page is attached as Exhibit 4."
In ldaho, courts consistently apply the four comers rule and find that an insurer does not have to
look beyond the words of the complaint to determine if a possibility of coverage exists. The
Exhibits of the complaint arc part of the complaint. Exhibit A in the complaint shows copies of
Gone Rogue Pub's Facebook page showing dates going back to August and October 2012. One
specific Facebook page from October 2012 shows the Gone Rogue logo and states, o'Here is our
new logo! Signs are going up today and tomorrow! Hope everyone likes it! Let us know what you
guys think!"
To the extent that your argument is correct in that the sentence stating that defendants began
marketing and advertising the ROGUE restaurant and bar at the insured's Facebook page does not
relate to the October 2012 date specified in the preceding sentence in the complaint, we believe the
above referenced exclusion still applies because the Facebook pages in the Exhibit do show specific
dates that predate this policy.
The complaint alleges that defendants have been unjustly enriched by their conduct. To the extent
that OBC seeks payment from defendants for monies that constitute unjust enrichment, there is no
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Jeff Sykes, McConnell,'Wagner, Sykes & Stacey
Claim Number: 3002266561-l-2
coverage because this is not a claim for "bodily injury", "property damage", "personal injury", or
"advertising injury".
The complaint seeks treble damages. The Multiple Or Enhanced Damages Exclusion
endorsement (F;2042r2nd Edition) precludes coverage for the enhanced or multiple amount of
damages awarded against any insured including, but not limited to, double or treble damages. To
the extent that any statutory attorney fees sought constitute a penalty, this endorsement also
excludes coverage for fines or penalties that are awarded or imposed against any insured.
Our analysis is based upon the information we have developed during the course of our
investigation. If you have any information that is contrary to the information as outlined above,
please let us know at your earliest convenience.
In the event the insured is served with an amended lawsuit in the future, please provide us a copy
We will provide to you our analysis of coverage based upon any new facts alleged.
In light of the foregoing, Truck Insurance Exchange must respectfully deny defense and indemnity
for this claim. Our right to deny coverage for the above captioned claim is not limited to the
reasons set forth in this letter, but shall include any additional grounds for non-coverage which may
be revealed. The failure of Truck Insurance Exchange to set forth any basis other than that
contained in this letter does not constitute a waiver by Truck Insurance Exchange to any such
defense.
If you receive any additional information which you believe would provide cause for Truck
Insurance Exchange to revise its position in this matter, we urge you to promptly submit this
information for our review and consideration.
If you have any questions, or any additional information you believe would affect our decision,
please contact me or the assigned claims representative, Christine Conkling, at her phone number
(877) 907 -1071. Thank you.
Sincerely,
Truck Insurance Exchangew -V?¿.é..*,
/
Michael McKay
Commercial Field Claims Manager
cc: Pho Xayamahakham
Gone Rogue Pub
409 S. 8'h st. Suite 103
Boise,lD 83702
via certified and US mail
Matthew Japs
via email
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Farmers Insurance Group of Companies@
National Document Center
P.O. Box 268994
Oklahoma City, OK 73126-8994
- feff Sykes
McConnell, Wøgner, Sykes & Stacey
755 West Front St., Suíte 200
Boíse, ID 83702
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HierieldFo ster&Glascock r,rp
6915 SW Macadam Avenue, Suite 300, Portland, OR 97219 Tel: (503) 501-5430 Fax: (503) 501-5626
Re
January 26,2015
Jeffrey R. Sykes
McConnell Wagner Sykes & Stacey, PLLC
Attorney atLaw
755 W. Front Street, Ste. 200
Boise, ID 83702
Oregon Brewing Co. v. Gone Rogue Pub, et al
Idaho District Court Case No. 1:14-cv-00439-CV/D
Our File No.: 164-013
Dear Jeffr
This confirms your agreement with Oregon Brewing Company general counsel,
Brian Schweppenheiser, to accept service on behalf of defendants Scout LLC, dba Gone
Rogue Pub and Pho Xayamahakham.
Enclosed for this purpose is the V/aiver of the Service of Summons paperwork for
your completion, including a copy of the complaint, two copies of the waiver form for each
defendant, and a self-addressed, stamped envelope for you to send back one signed waiver
for each defendant.
If you have any questions please do not hesitate to contact this office
Thank you for your professional courtesies
V y Yours,
Andrew D. Glascock
Jennifer A. Street
JAS:jma
Encl.
Cc: Dana Herberholz (w/waivers of the service of summons)
p:\hfg data\164-013\oc waiver of serviçe summons.docx
Jennifer A. Street (Durham) Admitted in oregon Direct: (503)501-5440 jstreet@hfg-law,com
f t r 1 LLP 
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Jeff R. Sykes ISB #5058 
Chynna C. Tipton ISB #9936 
McCONNELL WAGNER SYKES & STACEY PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
Telephone:  208.489.0100 
Facsimile:   208.489.0110 
sykes@mwsslawyers.com 
tipton@mwsslawyers.com 
 
Attorneys for Plaintiff Scout LLC dba Double Tap Pub 
 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
 
SCOUT LLC,  
an Idaho limited liability company, 
doing business as Double Tap Pub, 
 Plaintiff, 
 vs. 
TRUCK INSURANCE EXCHANGE,  
an inter-insurance exchange organized under 
the laws of the State of California, 
 Defendant. 
Case No. CV01-16-17560 
 
PLAINTIFF’S FIRST SET OF 
(1) INTERROGATORIES,  
(2) REQUESTS FOR PRODUCTION  
OF DOCUMENTS, AND  
(3) REQUESTS FOR ADMISSION  
TO DEFENDANT 
 
 
 
TO: DEFENDANT TRUCK INSURANCE EXCHANGE AND ELAM & BURKE, P.A.,  
ITS ATTORNEYS OF RECORD 
 
YOU WILL PLEASE TAKE NOTICE that the Plaintiff Scout LLC, an Idaho limited 
liability company dba Double Tap Pub (“Scout”), by and through its counsel of record, 
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McConnell Wagner Sykes & Stacey PLLC, hereby requires Defendant Truck Insurance Exchange 
(“Truck”) to answer or respond to the following Interrogatories, Requests For Production 
of Documents and Requests For Admission propounded herein. 
 
DEFINITIONS 
A. “Scout” shall mean Plaintiff Scout LLC, any of its present and prior members, 
Gone Rogue Pub and/or Double Tap Pub. 
B. “You,” “your” and/or “Truck” shall mean Defendant Truck Insurance Exchange 
and its agents or employees. 
C. “Complaint” shall mean the Complaint and Demand For Jury Trial filed 
September 16, 2016.by Scout in Ada County Case No. CV01 16-17560. 
D. “Policy” shall mean the business liability insurance policy, Policy No. 0605417807 
(“Policy”), obtained from Truck on November 7, 2012 and renewed on August 28, 2014, to provide 
coverage during the period from November 7, 2014 until November 7, 2015. 
E. “OBC Lawsuit” shall mean the lawsuit based on the Complaint For Trademark 
Counterfeiting, Trademark Infringement, False Designation of Origin, Unfair Competition and 
Trademark Cybersquatting, naming Scout as a defendant, filed in the United States District Court For 
The District of Idaho on October 14, 2014, under Case No. 1:14-cv-439-CWD (“Lawsuit”) and 
styled as Oregon Brewing Company v. Scout LLC, et al. 
F. “Claim” shall mean Scout’s request to Truck for coverage of the OBC Lawsuit 
pursuant to the Policy. 
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G. The term “document” or “documents” as used herein shall be deemed to refer to and 
include any and all “writings” and/or “photographs” within the meaning of Rule 1001 of the 
Idaho Rules of Evidence, and includes any writing, any matter or tangible thing, any form 
of communication, including, without limitation, words, pictures, sounds or symbols or combinations 
thereof, including, without limitation, correspondence, emails, telegrams, notes or sound recordings, 
conversations or meetings or conferences, minutes of directors or committee meetings, pleadings, 
memoranda, interoffice communications, studies, analyses, reports, results of investigations, 
bulletins, reviews, contracts, purchase orders, licenses, agreements, books of account, invoices, 
ledgers, vouchers, working papers, tally sheets, statistical records, computer printouts, cost sheets, 
stenographer notebooks, summaries, blueprints, drawings, records, transcripts, studies, notes or 
notations, charts, minutes, index sheets, checks, check stubs, delivery tickets, bills of lading invoices, 
logs, flow sheets, price lists, quotations, manuals, graphs, or anything similar to any of the foregoing, 
whether in an original or draft form, however produced or reproduced, whether sent or received 
or neither, including all copies thereof which are different in any way from the original (whether by 
interlineation, receipt stamp, notation, indication of copy sent or received, or otherwise); and such 
terms further include, without limitation, any oral communication later reduced to a writing or 
confirmed by writing. 
H. “Facts” mean all circumstances, events and evidence pertaining to or touching upon 
the item in question. 
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I. “Communicate” or “communications” refers to every manner or means of disclosure 
or transfer or exchange of information, whether orally or by document and whether face to face, 
by telephone, mail, personal delivery, electronic means, the Internet, an electronic application, 
or otherwise. 
J. “Evidencing” or “relating to” means consisting of, summarizing, describing, 
mentioning or referring to. 
K. The term “identify,” “identifying” and/or “identified” when used herein in connection 
with a document(s) shall be deemed to require the identification of the following information with 
respect to each such document: 
1. The date appearing on each document and if it has no date the answer shall 
so state, and shall give the appropriate dates when such document was prepared; 
2. The number of pages contained in such document; 
3. The general nature and substance of such document; 
4. The identifying or description code number, file number, title or label of such 
document; and 
5. The name of each person having present possession, custody, and/or control of 
each such document. 
L. The term “identify” when used herein in connection with natural persons shall be 
deemed to request stating the full name, title, job description, present business and residence 
addresses and present business telephone number; and if that be not known, the last known addresses 
and telephone numbers as to each such natural person; and this term shall apply to each and all 
natural persons, whether now or at any time employed by you.  The term “identify” when used in 
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reference to a business entity shall mean to state its legal name, the names under which it is 
doing business, its address and telephone number. 
M. The word “person” or “persons” mean a natural person, corporation, trust, 
partnership, incorporated or unincorporated association, or any other legal entity, and the agent(s) or 
servant(s) thereof. 
N. The words “computer or electronic information or data or data base” shall mean all 
written or numerical information or data that is input, processed or contained in the computer system 
for any purpose. 
O. The words “computer system” shall mean an assembly of computer operations 
and procedures, persons, equipment, and hardware and software, united by some form of regulated 
interaction to form an organized whole. 
P. The words “your computer system” shall mean any and all computer equipment or 
computer systems located at your premises or accessible for use by you. 
Q. The word “email” shall mean an electronic messaging application that provides for 
the receipt and sending of messages among users of a computer system and possibly to and from 
remote users. 
R. The terms “electronic messaging” or “electronic message” shall mean communication 
via instant messaging, text messaging, including Twitter, email, voicemail, facsimile and/or pager or 
similar method. 
S. Whenever the plural appears, the word shall include the singular and vice versa. 
T. All pronouns denoting gender are in the masculine form and should be interpreted in 
light of the gender of the individual which the pronoun describes. 
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INSTRUCTIONS FOR INTERROGATORIES 
AND REQUESTS FOR PRODUCTION OF DOCUMENTS 
 
A. The following Interrogatories and Requests For Production (“Requests”) relate and 
pertain to any and all documents and information in the possession, care, custody or control of the 
party upon whom these Interrogatories and Requests are propounded, and/or any officer, agent, 
servant, employee or representative of the party, and/or any other agent, servant, employee or 
representative of counsel for the party.  They are continuing in nature and will remain in effect 
through and including the completion of the trial of this matter.  If further information comes into 
your knowledge or possession, supplementation of your answers/responses to these Interrogatories 
and/or Requests is required. 
B. For each document produced in response to an Interrogatory, indicate the particular 
Interrogatory to which the document responds. 
C. If anything is added to or deleted from a document produced in response to an 
Interrogatory or Request, state for each instance: 
 1. The date of the addition or deletion; 
 2. The reasons for the addition or deletion; 
 3. The subject matter of the addition or deletion; and 
 4. The identity of the person(s) making the addition or deletion. 
D. If any document is withheld under any claim of privilege, identify each document to 
which the privilege is claimed and state: 
 1. Its title, or if it has no title, its subject matter or identifying number; 
 2. Its date of origin or preparation; 
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 3. The identity of its author or addressor; 
 4. The identity of all recipients of any copy of the document; 
 5. A brief summary of its substance; and 
 6. The factual and legal basis upon which every privilege is claimed. 
E. If any document identified in your answers/responses is no longer in your custody or 
control, state for each such document: 
 1. The date, author, recipient and subject matter of the document; 
 2. The date the document left your custody or control; 
 3. The current custodian of the document; and 
 4. If the document was destroyed, the basis for destruction. 
F. Unless otherwise indicated, each Interrogatory should be answered without reference 
to or incorporation of any report, letter, record or document of any nature, regardless of whether the 
information sought is contained in such document. 
G. No document requested to be identified or produced herein can be destroyed or 
disposed of by virtue of a record retention program or for any other reason. 
H. The Requests propounded herein include those documents maintained electronically.  
“Electronic Documents” shall be produced in their native formats (i.e., Outlook email files in .pst, 
Word files in .doc; Excel files in .xls, etc.) unless you are specifically requested otherwise. 
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INTERROGATORIES 
Pursuant to Rule 33 of the Idaho Rules of Civil Procedure, you must fully and fairly answer 
all of the questions in this set of Interrogatories, under oath, within thirty (30) days from service 
hereof. 
INTERROGATORY NO. 1:  Identify each person who prepared or assisted in the 
preparation of the answers to these Interrogatories (do not identify anyone who simply typed or 
reproduced the answers). 
INTERROGATORY NO. 2:  If in preparing your answers to these Interrogatories you 
consulted or reviewed any documents, with respect to each such document separately identify the 
following information: 
a. The title, date, subject matter, and present location of the documents consulted; and 
b. The information obtained by you from such document. 
INTERROGATORY NO. 3:  Separately identify each person who may have knowledge 
pertaining to this litigation.  With respect to each such person identified, state the person’s full name, 
a current address and telephone number, the facts known or believed to be known by such person and 
the basis of such knowledge or belief. 
INTERROGATORY NO. 4:  State the names, addresses and telephone numbers of all 
persons or entities you intend to call at the trial of this matter and summarize the expected testimony 
of each person or entity. 
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INTERROGATORY NO. 5:  Identify any documents you intend or expect to introduce into 
evidence at the trial of this matter.  With regard to each such document, state the name and address 
of the person presently having custody of the document. 
INTERROGATORY NO. 6:  Separately identify each person you intend or anticipate 
calling as an expert witness at the trial of this matter.  For each such person identified, state the 
person’s name, address, and educational and professional background, and fully describe: 
a. The subject matter on which the expert is expected to testify;  
b. The substance of the facts and opinions to which the expert is expected to testify;  
c. The underlying facts and data upon which each expert’s opinion(s) and testimony is 
based; and  
d. Any reports prepared by the expert in connection with this action. 
INTERROGATORY NO. 7:  If you contend that Scout or any of its agents has at any time 
made any admissions against interest with regard to any of the issues or any of the occurrences which 
are relevant to this action, state the name of the person making the admission, the name and address 
of the person(s) to whom the admission was made, and the substance of the admission. 
INTERROGATORY NO. 8:  If you allege that Scout should not be able to recover 
from you, describe and completely and state with particularity the nature and basis for any and all 
such allegations. 
INTERROGATORY NO. 9:  Describe in detail the investigation by Truck of the 
OBC Lawsuit, including, but not limited to, the date the investigation commenced, all actions taken 
by Truck as part of its investigation, when such actions were undertaken, the name and title or 
position of all persons who participated the investigation, all the documents and 
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information obtained, reviewed or produced as part of the investigation, including all 
communications with Scout or other parties to the OBC Lawsuit, and all facts determined and 
opinions developed by Truck regarding the OBC Lawsuit. 
INTERROGATORY NO. 10:  Describe in detail the investigation by Truck of the Claim, 
including, but not limited to, the date the investigation commenced, all actions taken by Truck as part 
of its investigation, when such actions were undertaken, the name and title or position of all persons 
who participated the investigation, all the documents and information obtained, reviewed or 
produced as part of the investigation, including all communications with Scout or other parties to 
the Claim, and all facts determined and opinions developed by Truck regarding the Claim. 
INTERROGATORY NO. 11:  State if you have made any determination as to whether the 
causes of action asserted in the OBC Lawsuit against Scout are covered losses under the Policy and, 
if so, state: 
a. The date on which such determination was made;  
b. The criteria by which you made such determination;  
c. The amount of the loss determined; and 
d. The date upon which such determination was communicated to any person. 
INTERROGATORY NO. 12:  If you assert that the Claim against the Policy is inadequate, 
defective, incomplete or insufficient in any way, describe in detail each and every inadequacy, defect, 
incompletion or insufficiency. 
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INTERROGATORY NO. 13:  Describe in detail all procedures, programs, manuals and 
policies (collectively, “Procedures”) utilized to evaluate coverage of the Claim and the determination 
of any losses suffered by Scout, and for each of the Procedures utilized set forth the date(s) the 
Procedures were utilized with regard to the Claim. 
INTERROGATORY NO. 14:  Set forth the basis for any disclaimer of coverage or denial 
of payment, whether in whole or in part, for any loss reported to you by Scout under the Policy. 
INTERROGATORY NO. 15:  Describe any reports, memoranda, documents or other 
writings (collectively “writings”) prepared by or for Truck while evaluating the Claim, including the 
name, title and position of each person preparing such writings, date of the writing, and the reason or 
purpose for preparation of each writing. 
INTERROGATORY NO. 16:  State whether at any time Truck has established a reserve for 
any claim under the Policy and. if so, describe in detail the date any reserve was established, 
the amount(s) of each such reserve, the process or methodology by which the amount of each reserve 
was set, and whether any subsequent changes have been made to any reserve and the amount, date 
and reasons for any changes to any reserve. 
INTERROGATORY NO. 17:  For each and every Request For Admission answered by you 
with a response other than an unqualified admission, set forth each and every fact or item of evidence 
of any kind or nature which supports, or tends to support, any denial or response other than an 
unqualified admission. 
INTERROGATORY NO. 18:  If you have a policy for the retention of documents, 
including, but not limited to, business records, identify all terms of said policy. 
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INTERROGATORY NO. 19:  Have any documents in your possession, electronic or 
otherwise, that would pertain in any way to this litigation been lost, destroyed, deleted, discarded or 
otherwise disposed of?  If so, state which documents are no longer in your possession and which 
electronic files have been deleted or overwritten, and the date(s) when this occurred. 
INTERROGATORY NO. 20:  If any document identified in your answers to any of the 
Interrogatories propounded herein was but is no longer in your possession, custody or control, or was 
known to you but is no longer in existence, describe what disposition was made of it or what became 
of it.  Your answer must be based not only on documents in your personal possession, but also on 
any documents available to you, including documents in the possession of your agents, attorneys, 
accountants or employees. 
 
REQUESTS FOR PRODUCTION OF DOCUMENTS 
Pursuant to Rule 34 of the Idaho Rules of Civil Procedure, you must fully and fairly comply 
with these Requests by producing the same for inspection and/or copying within thirty (30) days of 
service hereof at the offices McConnell Wagner Sykes & Stacey PLLC, 827 East Park Boulevard, 
Suite 201, Boise, Idaho 82712, or at such other time and place as may be mutually agreed upon. 
The Requests propounded herein include those documents maintained electronically. 
See Instructions, ¶ H. 
REQUEST NO. 1:  Produce all documents identified, referred to or in any way supportive of 
your answers to the Interrogatories propounded hereinabove. 
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REQUEST NO. 2:  Produce any and all correspondence, documents, contracts, notes, 
emails, invoices, memoranda and all like documents by and between Scout and Truck, or any of its 
agents or representatives, relating in any way to the facts, circumstances or issues involved in this 
litigation or the allegations set forth in Complaint and/or OBC Lawsuit. 
REQUEST NO. 3:  Produce any and all correspondence, documents, contracts, notes, 
emails, invoices, memoranda and all like documents by and between Scout and Truck, or any of its 
agents or representatives, relating in any way to the facts, circumstances or issues regarding the 
Policy including, but not limited to, the issuing of the Policy. 
REQUEST NO. 4:  Produce any and all exhibits which Truck plans to introduce at the trial 
of this matter. 
REQUEST NO. 5:  Produce any and all reports prepared by experts identified by Truck in 
connection with this action. 
REQUEST NO. 6:  Produce a true and exact copy of any and all application forms 
completed by Scout or Truck relating to the Policy, including all applications for any change in such 
protection during the term of the Policy. 
REQUEST NO. 7:  Produce any and all reports, memoranda, documents or other writings 
obtained or prepared in the process of Truck’s investigation and evaluation of the Complaint. 
REQUEST NO. 8:  Produce any and all reports, memoranda, documents or other writings 
obtained or prepared in the process of Truck’s investigation and evaluation of the Claim and/or 
OBC Lawsuit. 
REQUEST NO. 9:  Produce any and all procedures, programs, manuals and policies utilized 
to evaluate the Claim. 
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REQUEST NO. 10:  For each of your responses to the Requests For Admission propounded 
herein and answered by you with any response other than an unqualified admission, produce any and 
all documents identified, referred to, or in any way supportive of your responses thereto. 
REQUEST NO. 11:  Produce any and all additional documents in your possession that are in 
any way related to the facts, circumstances or issues involved in this litigation but which are not 
otherwise responsive to Request Nos. 1 – 10 herein. 
 
REQUESTS FOR ADMISSION 
Pursuant to Rule 36 of the Idaho Rules of Civil Procedure, you must truthfully admit or deny 
each Request For Admission under oath within thirty (30) days from service hereof, or the same shall 
be deemed admitted. 
REQUEST FOR ADMISSION NO. 1:  Admit that Truck issued the Policy on 
November 7, 2012.  
REQUEST FOR ADMISSION NO. 2:  Admit that the Policy was effective when the 
OBC Lawsuit was commenced.  
REQUEST FOR ADMISSION NO. 3:  Admit that Scout requested coverage for the 
OBC Lawsuit. 
REQUEST FOR ADMISSION NO. 4:  Admit that Truck denied coverage for the 
OBC Lawsuit. 
REQUEST FOR ADMISSION NO. 5:  Admit that at all times the Policy provided 
coverage for the business of Scout. 
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REQUEST FOR ADMISSION NO. 6: Admit that “Gone Rogue Pub” was a dba for Scout. 
DATED this 27th day of January 2017. 
McCONNELL WAGNER SYKES & STACEY PLLC 
/s/ Chynna C. Tipton 
By: Chynna C. Tipton 
Attorneys For Plaintiff Scout LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 27th day of January 2017, a true and correct copy of the 
foregoing document was served via iCourt E-File upon the following party(ies): 
Jeffrey A. Thomson, Esq. 
Geoffrey M. Baker, Esq. 
Elam & Burke, PA. 
251 East Front Street, Suite 300 [ V] Electronic Mail 
Post Office Box 1539 . 
. ]at@elamburke.c0m BOISC, Idaho 83701 b melamburke corn Telephone: 208.343.5454 M'
Facsimile: 208.384.5844 
Counsel F or Defendant 
/s/ Chynna C. T ipton 
Chynna C. Tipton 
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FARMERS 705
Application for Restaurant BOP Page 1 of 9 
Upéatm: 11/7/12 10:45 PM By: Theresa VincentvLeiterman 
Creamd: 10/23/12 4:56 PM By: Thensa Wncem-Leitaman Aging Since: 10/23/12 4:56 PM 
Efiecuve: 11/1/12 Agent Name: Thersa Vmcem-Leita'm ( 7535342 ) 208-899-4160 Urgency Adjustment: 
Segment: Babbler 
' 
Business Nana/Individual Name: GONE ROGUE izgency waste 
Business Addrms: 409 S flLh Street #103 boise , ID 83702 BM Again? V2225 
‘ 
Quote Number AC236E Effective Date u/mz 1 
Quote Prepared For some ROGUE Expirakion Date 1117/13 
409 5 am Street #103 boise . ID 83702 Package Type: Premier 
E Quote Prepared By ; Total Plemlum (Not Including Fees): 5 1.93300 
, 226 E 5m 3 Meridian , ID 83642-2774 42 
‘ Company Truck Insurance Exchange 
Raw Score 0030670 
‘, SxCCode 5512 
I 51c Description Eating Places « 
We have created an Umbrella quote an your behalf with the skimmed value If you wauid like to increase the policy limiz or add an additions! underlying policy you will need to modify the Umbrella quote to do so, 
‘ 
Quote Number AC4D36 Effective Date 11/1/12 
Quote Prepared Far GONE ROGUE Expiration Daze 11/1/13 
Total Premium (N01 Induding Fees) 5 $55.00 
Quote Prepared By 
' mummy! SUMMARY 
_ 
Membership Fee: $ 50.00 
~ Tria Premium: $ 19.00 
1 Tota| Amount Due: 8 1,933.00 
- CONTENTS 5 24100 
' EFL] AUTOMATIC 5 60.00 
-, OUTDOOR SIGN S INCLUDED 
_ MZCOUNTS RECEIVABLE $ INCLUDED 
j VALUABLE PAPERS 5 INQUDED 
- EMP DISHONESTY $ INCLUDED 
FIRE/TEN UAB $ INCLUDED 
OFF PREM PF 3 INCLUDED 
MONEV & SEC 5 INQUDED 
‘ EDP/COMPUTER 00v $ INCLUDED 
BACKUP S/D $ INCLUDED 
MECH BREAKDOWN $ INCLUDED 
SPOHAGE S INCLUDED 
LIQUOR 5 400.00 
CONTAMINTN SHUTDOWN $ INCLUDED 
GENERAL LIMXLITY 5 509.00 
OUTDOOR FENCES/WALLS $ INCLUDED 
UTIL SERV TIME ELMNT$ INCLUDED 
TREE a SHRUBS 5 INCLUDED 
MEDIA/RECORDS $ INCLUDED 
PREMIER PACKAGE 5 704,00 
Justification Reasons for IRPM: 
mxs susmrss HAS ADVERSE FINANCIAL MANAGEMENT MANAGBJIENT 0&3 DATA EXPERIENCE 
THE PREMISES exposunas ARE ASSOCIATED WITH A PREMISES DEMOGRAPHIC 0"” LOWER THAN AVERAGE LOSS HISfORY‘ 
., PROTECTION BUILDING - THE NUMBER or INSURED BUILDINGS 15 MORE 
CHARAcrEmsncs COMPLEX T0 MAINTAIN. 
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FARMERS 706
Application for Restaurant BOP 
MANAGEMENT 
EMPLOYEES 
PREMISES 
PROTECTION 
_ ENTERTAINMENT 
" Tum 
AllomauelRPM Range: 
E UW Remarks: 
Page 2 of 9 
oooooo 
SIC Code: 5812 
Descripkinn: Eating Plats - 
Does (he classerIcan accumtely dacribe the applicanL: business? 
Detail? Estabiishments wiman‘ly engaged in the raail saie of prepared food and drinks for on premises and] or immediate cmsumpfion on or of! ' premises 
Y5 
Did V01! know that when ynu write 5 Workers' Compensation policy in conjunction wnh a BOP policy, boLh paucies; may be eligime For an account comptafion discaunOYour sdexicn of the applxcabie Govermng Oasséficalion will begin the premling of a Wankevs‘ Compensahon submissicn. 
14¢ Selea the applicant‘s Governing Class Codeg 
Iv EligibifltyGuiddina 
+ [5 (he appficant digible based on a" of the above criten’a? 
V Insured Information
W 
RSBUBHK BOP - Buildings built prtor to 1955 are ine‘igvble unless they have been mmptehensivew team/axed. - Pmteajon dass 9 & 10 locations at ineligible unless they quafify for (he rural mama Wm. 
_; 0 Buildings over SIX stories (all or grater man 25,000 square feet in area must have a fully operauonal automatic , sprinkler smem,
: a Buildings whim are more than 40% vacant are Ineligible. ; a All Busimss Personal Property must be of a mn-hazardaus nature and fit within the scope of the SIC Code " dscfiptbn‘ 
u Occupants sharing the same fire division as the applicant should present no greater five exposure than the applicant. 
0 There must be a verifiabae lass history for the length of time the appiicant has been in business or three years, whichever is less. “ease note that claims history wiil be evaluated for acceptability. - No properly mvemge ancdled or non-renewed within the last 3 years. c Established businasses, with no previous insurance under the current ownership, are Inelfigible. - Senéor management must be amvely invoived in the daily operations and have at least two years Of experimce. I Risks must compiy with Rate and federal laws and requirements." MW 
SIC Code: 5312 
Ineligibie operations: . Bars 
- Sports bars 
- Taverns 
~ Dance dubs 
- Restaurants with cover charges, bouncers D.).'s, band or dance floors that exceed 150 square feeL - Rat-mans with mare ”an incidental game exposure. Caterevs if more than 25%. - Banquet Hans and Dinner Theaters» 
- Risks exposed to adjoining or adjacem structures r ’ ‘ an or ’ that is ' 
- Buildings containing plastic foam insulation such polyurethane or polystyrene - Building and premisg that are not well maintained. 
Yes 
 
httns://bie.farmersinm:mnce mm/nrweh/PR Qprviptl nApl ltTH rm)” I Lprnnnmurzn mu (mm '7
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FARMERS 707
Application for Restaurant BOP Page 3 of 9 
,%
v 
ausiness Name GONE ROGUE 
:: Xayamahakham Pho 
Second Insured Last Name Sakptaseum Second Insured first Name Oulhinh 
409 S 3th Street #103 
Additional Addrss ‘
6 
'3; my boise
» 
w State ID ‘ 
: 5: Zip 33702 
Phone Number 208 860 0446 
e-Maii 
v, Any Personal Lines Auto and Homeowners policy insured with Farmers? 
'Gr Household Number 0530651191
§ 
586287725 1 
what is me webme address af 
insured7 
“27 Type Of Quote 
Has your agemy met mm the applicant and visked this risk Within the iast three months? 
v Buslms Infomaflon 5812 Eating Flees -
I 
9 What year was the buslnas established or acquired by the current owner? 2012 
‘X Has the current owner maintained cunnnuaus insurance coverage for the business? Hidden 
’ % How many years of management experience in \his industry dog the apphcant have? 5 
3% 005 the Named Insured have other commercial policies insured with Falmers’ No 
Are mere other busmesses not insured by Farmers that are owned by the same Named Insured and not shown on this * applicatinn ? No 
‘ 
ve Haw many Property Addrticnal Interacts (Mortgagees/loss Pavees/Mdifional Insured) are required? a 
Coveege‘s avaflabte for me pohcy (select desnred ccvemge's) 
a Does the applicant own, or lease on a long term basis, any business autos? No l’ 
Hired Auto med Auto Excluding Food Delivery NonADwned Auto Non‘Owned Auto Excluding Food Delivery 
Garage Keepers 
«I: Do you want Blanket Coverage :1: appry to a” location's building and/er contents? No 
Blanket coverage is apsficame eniy whefi a pchcy has MULTIPLE locations. 
iankei 43 071W applmbk: m the humans schedmad an the pohw, 
>1 Does the applicant employ or hire bouncers or security guards at any kxauon? No
L 
w Is the Insured affiliated wrth a qualified associafion’ Not affiliated wuh any Association 
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FARMERS 708
Application for Restaurant BOP 
Desctiptbn of Business Operations: 
Page 4 of 9 
: Company Operations lnfonnaaon 
Compieticn of prior Carrier/prior loss iniormaticn is required for each of the past 
Prior Insurance Gama 
Prior Poliw Expimfion Dana (MM/DD/YYYY) 
Policy Numba' 
DoyouhaveahardmpyoftheLossRun? 
Less Run can be saved zhvough the attachment (paper cup) icon iocaled on the right side of the header bar. 
7"" 
-A« 
Hasthe applicant had any business insurance policy canceled or non-renewed In the Iast3 years? 
Effective Date 
QUote Number 
Policy Number: 
Bill on Easy Pay: 
ACA# 
Billing qumcy 
First Insured Last Name: 
Second Insured Last Name: 
Busing; Name: 
Need Mom Names: 
Mailing Addras: 
Additional Addrfis: 
City: 
Sate: 
Zip: 
Phone Number: 
Email: 
FEIN: 
Property/Liability Additional masts: 
mm Additional interest: 
Loss Control Contact Name: 
Loss Control Phone it: 
Loss Cnntrol Email: 
eSignature Emaii: 
Have (here been any claims or occurrences during this policy period? 
11/7/2012 
ACZSSE 
605417807 
No 
1103 Amount OaMensd: 
Xayamahakham first Insured Fivs! Name: 
Sakpmseuth Seamd Insured First Name: 
GONE ROGUE 
No 
409 S 8th Street #103 
ID 
83702 
208 860 0446 
586287726 
No 
PXAYAMAHAKHAM©yahoo£0M 
1983.00 
Outhinh 
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FARMERS 709
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FARMERS 711
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FARMERS 712
Application for Restaurant BOP 
Limit Deductible 
$25,00D 
$5,000 
$10,000 
$2,500 
$5,000 
$5,000 
$10,000 
$10,000 
$25,000 
$5,000 
$10,000 
$25,000 
Min 
$25,000 
$5,000 
$10,000 
$10,000 
$10,000 
$250,000 
$2,500 
$5,000 
$5,000 
$10,000 
$10,000 
$25,000 
$5,000 
$10,000 
$25,000 
Page 8 of 9 
Max 
$500,000 
$250300 
$100,000 
$1,000,000 
$500,000 
$1,000,000 
$125,000 
$100,000 
$25,000 
$50,000 
$100,000 
$100,000 
$50,000 
$250,000 
$500,000 
18 months of 
Actual Lass 
Sustained 
Inducted 
, 
Undemn’tef: 
Tracie, thanks ’0? the emailed pictures Quote approved. Thanks, Chtis Ha" 11.7.12I 
Thanks 
for the additional inlo, Tracie. Heating picturs could conslsl of waxwork/registers 
in their unit - but, preferabiy the whole system - wherever it may be, Elecxrical 
boxes would be great as we“. A snapshot of the plumbing pipes would work Pius: 
just do your bet: to many prove the building has been fully renamed - down to 
me studs - to help document the file Thanks de. Chris Han 11,6.12 
Thanks for 
(he quma, Tracie. I found a business entity registered with the state of ID under 
the name Gum: Rogue Pub @ 12547 W Camas Dr, Boése. 1d. 15 this anotha 
location that woq need to be added 0: a separate business and khe prospect's 
.regiskauon has not been finalized yet? Also, this building was mnsuucted in 1900 
according to county records. As you know buildings built prior to 1955 require a 
compvehensive renovakion. Comptehenslve renovation means a complete gutting to 
{he exterior walls wixh complemy new interior walls, dumbing, heating, wiring and ; root Do you know if (his lave! of renavation took piace and is documentation ' 
hf’mc-Nhie Farmnrdnqumnrp nnm/nrwph/DR Qprulpfl n A D] /m “(PH [DD V 
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FARMERS 387
CLAIM SUMMARY REPORT fly”: F A R S 
Claim Segment Number: 30022665614 
Claim Number: 3002266561 Date of Loss: 1117/12 12:00 AM Policy Number: 0605417807 
Insured First: BUSINESS Reported Date: 12/12/14 1:46 PM Policy Type: Commercial Non» 
Auto 
Insured Last: GONE ROGUE Cause of Loss: Other Policy Status: Active 
PUB 
Claim Status: Closed Claim Type: On Premises Coverage Status: Verified 
Fire ignition Src.: Fire Start Loc.: Water Damage: 
Roof Only lnd.: Basis For Person Alleged: 
Liability: 
Proximate: 
Activity/I-Log Details: 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/12/14 1:49 Assignment SIEBEL ELEFTHERIA Done 
1-1 PM ADMINIST SKOULEKAR 
RATOR IS 
Description: Unit Assigned 
Comments: 
Unit Number Mgmt Note Created Activity Typel Created By Assigned To Status Visibility 
Date/Time Action Code 
N 12l12/14 1:49 Fite Note REBECCA 
PM ANDERSO
N 
Description: I-Log 
Comments: Reported by: MCCONNELL WAGNER SYKES AND STACEY PLLC, Attorney 
Unable to contact the insured 
Claimant has damage to Non—Vehicle 
Claims handler: Named Insured, Family member or Agent did not report the loss, Verify the loss with the customer/agent before 
proceeding further. 
Page Work Object ID CNA’14-13034. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
Report Generated for USWCNC36 on 10/10/2016 Page 1 of 45 
000369
FARMERS 388
CLAIM SUMMARY REPORT 5% . FA R M E (3 S INSURANC: 
N 12/12/14 1:50 Other SIEBEL Siebel Done 
PM ADMINIST Administrator 
RATOR 
Description: Created for Agent Info for local db extract 
Comments: 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/12/14 1:51 Document HEART CHRISTINE Done 14 PM Arrival EA|_DP CONKLING 
Description: Document arrivedz12/12/2014 18:51:57‘254 
Comments: Sender: atty Source Type: INTERNAL Document Type: Legal Summons and Complaint Doc: 3889325197:Fi|e_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/12/14 1:51 Document Read HEART CHRISTINE Done 
1—1 PM EALDP CONKLING 
Description: Initial notice that a summons & complaint has been received:12/12/2014 18:51:58.683 
Comments: 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/12/14 2:22 Outbound HEART ELEFTHERIA Done 
1-1 PM Correspondenc EAI_DP SKOULEKAR 
e IS 
Description: An Agent Notification has been sent:12/12/2014 19:22:25.576 
Comments: Sender: Automatic Correspondence --> Source Type: SYNC --> Document Type: Contact Letter -> Doc: 
3888357097:File_1 «> Recipient: MATTHEW JAPS -—> Detivery Method: Email 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/12/14 2:49 Assignment SIEBEL ASSIGNMEN Done 
1—1 PM ADMINIST T DEFAULT 
RATOR CL 800 
Description: Unit Assigned 
Comments: 
Unit Number Mgmt Note Created Activity Type/ Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/13/14 Document Read SIEBEL ER!C SHARP Done 
1-1 11:41 PM ADMINIST 
RATOR 
Description: Initial notice that a summons & complaint has been received:12/12/2014 18:51:58.683 
{7&4 FA R M E s !N S U RA N C F‘ 
Report Generated for USWCNC36 on 10/10/2016 Page 2 of 45 
000370
FARMERS 389
CLAIM SUMMARY REPORT gm F A R M E R s 
Y N 5 U R A N C E 
Comments: Escalated By System 
Unit Number Mgmt Note Created Activity Type! Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/15/14 Assignment SIEBEL ASSIGNMEN Done 
1-1 12:22 PM ADMINIST T DEFAULT 
RATOR Y6 CCO 
Description: Unit Assigned 
Comments: 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/1 5/ 14 File Direction GAYLENE Y 
1-1 12:23 PM SHAW 
Description: I—Log 
Comments: RIA as commercial non-auto policy. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/15/14 1:01 Assignment SIEBEL MARK Done 
1—1 PM ADMINIST SHOQUIST 
RATOR 
Description: Unit Assigned 
Comments: 
Unit Number Mgmt Note Created ActMty Type/ Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- Y 12/15114 1:22 Diary ANNA Y 
1-1 PM BROWN 
Description: l-Log 
Comments: Shoquist - TL 9 day M & C 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Datefl'ime Action Code 
3002266561- Y 12/15/14 1:22 Diary ANNA MICHAEL Done Y 
1-1 PM BROWN MCKAY 
Description: l—Log Reminder Activity 
Comments: Shoquist _ TL 9 day M & C 
Unit Number Mgmt Note Created Activity Type] Created By Assigned To Status Visibility 
Date/Time Action Code 
€2§*a FA R M Er? 5 
Report Generated for USWCNC36 on 10/10/2016 Page 3 of 45 
000371
FARMERS 390
CLAIM SUMMARY REPORT FARMERS INSURANCE 
3002266561- Y 12I15/14 1:22 Diary ANNA Y 
1-1 PM BROWN 
Description: I—Log 
Comments: Shoquist — TL Interim Diary 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— Y 12/15/14 1:22 Diary ANNA MICHAEL Done Y 
1—1 PM BROWN MCKAY 
Description: l-Log Reminder Activity 
Comments: Shoquist - TL |nterim Diary 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— Y 12/15/14 1:23 Diary ANNA Y 
1-1 PM BROWN 
Description: l-Log 
Comments: Shoquist — 120 day case review 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- Y 12/15/14 1:23 Diary ANNA MtCHAEL Done Y 
1-1 PM BROWN MCKAY 
Description: l—Log Reminder Activity 
Comments: Shoquist — 120 day case review 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/15/14 4:58 CR Diary MARK Y 
1—1 PM SHOQUIST 
Description: I—Log 
Comments: 7 day 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/15/14 4:58 CR Diary MARK CHRISTINE Cancened Y 
1—1 PM SHOQUIST CONKLING 
Description: I‘Log Reminder Activity 
Comments: 7 day 
fié’éfi
_ FA R M E33 5 
Report Generated for USWCNC36 on 10/10/2016 Page 4 of 45 
000372
FARMERS 391
CLAIM SUMMARY REPORT Kw” ”a: FA R M E R 5 sh): URANC£ 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/15/14 4:59 CR Diary MARK Y 
1-1 PM SHOQUIST 
Description: l-Log 
Comments: 30 day 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibiiity 
Date/Time Action Code 
3002266561- N 12/15/14 4:59 CR Diary MARK CHRISTINE Cancelled Y 
1-1 PM SHOQUIST CONKLING 
Description: l-Log Reminder Activity 
Comments: 30 day 
Unit Number Mgmt Note Created Activity Type] Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/15/14 4:59 CR Diary MARK Y 
1-1 PM SHOQUIST 
Description: l-Log 
Comments: 90 day (due 3/15) 
Unit Number Mgmt Note Created Activity Type/ Created By Assigned To Status Visibility 
Datefl'ime Action Code 
3002266561- N 12/15/14 4:59 CR Diary MARK CHRISTINE Cancelled Y 
1—1 PM SHOQUIST CONKLING 
Description: LL09 Reminder Activity 
Comments: 90 day (due 3/15) 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561~ N 12/15/14 7:24 Unit Open SIEBEL MARK Done 
1—1 PM ADMINIST SHOQUIST 
RATOR 
Description: Unit Opened 
Comments: 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DatelTime Action Code 
3002266561- N 12/15/14 8:04 File Direction MARK Y 
1-1 PM SHOQUIST 
figfia‘
. F A m E? 5 
Report Generated for USWCNC36 on 10/10/2016 Page 5 of 45 
000373
FARMERS 392
CLAIM SUMMARY REPORT fig”: F R M R 5 IN 5 U RA N C E 
Description: i-Log 
Comments: Checked CLS Screen: NB Date 11I7/2012. Printed copy to file. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/15/14 8:05 Document SIEBEL MARK Done 
1-1 PM Arrival ADMIN!ST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster“ -—> Source Type: Internai ~—> Document Type: Gen Supporting Documents »> 
3897829192:File_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/15/14 8:22 File Direction MARK Y 
1-1 PM SHOQUIST 
Description: l—Log 
Comments: Iwent onto A's Facebook page. Their opening night under the rebranded name of "gone rogue" was December 13, 2012. There is an earner post on October 11, 2012 where the insured published its new "Gone Rogue" logo with the insured stating: 
"Here is our new logo! Signs are going up today and tomorrow! Hope everyone likes it! Let us know what you guys think!" Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/15/14 8:24 Document SIEBEL MARK Done 
1-1 PM Arrival ADMINIST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster* ~~> Source Type: Internal --> Document Type: Gen Supporting Documents —-> 
3897824690:File_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/15/14 8:27 Document SIEBEL MARK Done 
1—1 PM Arrival ADMINIST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster‘ --> Source Type: Internal --> Document Type: Gen Supporting Documents --> 
3897335242:File_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 Action Needed MARK Y 
1-2 11:37 AM SHOQU!ST 
Description: I—Log 
fité’s . FA R M E F} S 
Report Generated for USWCNC36 on 10/10/2016 Page 6 of 45 
000374
FARMERS 393
CLAIM SUMMARY REPORT k w F E a A ff.» 5 
Comments: Renee, couid you please change the DOL to 11/7/2012, which is the NB date ofthe policy? Thanks. Mark Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 Action Needed MARK Y 
1—1 11:37 AM SHOQUIST 
Description: l-Log 
Comments: Renee, could you please change the DOL to 11/7/2012, which is the NB date of the policy? Thanks. Mark 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16l14 Action Needed MARK RENEE Done Y 
1—1 11:38 AM SHOQUIST JONES 
Description: I—Log Reminder Activity 
Comments: Renee, could you please change the DOL to 11/7/2012, which is the NB date of the policy? Thanks. Mark 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/16/14 File Direction MARK Y 
1—1 12:00 PM SHOQUIST 
Description: I-Log 
Comments: COMPLAINT SUMMARY 
P is a microbrewer. Since 1989, P has continuously used the ROGUE Mark in connection with its ROGUE-branded line of restaurants, 
brewpubs and alcohol beverages. It owns 5 marks involving ROGUE surrounding goods and services for: beer, restaurant, beverage glassware and clothing. 
P asserts that “in October 2012... Defendants commenced use of the mark ROGUE as the name of their restaurant and bar ("Gone 
Rogue Pub"). 
P states that in addition. the defendants created a Facebook page and began marketing and advertising the ROGUE restaurant and 
bar, which included photographs of people partaking in alcoholic beverages, using beverage glassware and coasters containing the ROGUE Mark, wearing dothing containing the ROGUE Mark, depicting beer taps for various beers on tap, including at least one of P‘s 
ROGUE beers. 
P asserts there were press releases specificaliy mentioning that A’s bar and restaurant serves ROGUE beers, and displayed ROGUE 
promotional materials inside their restaurant and pub 
In January 2013, the principal of P contacted A's principal to explain the infringing conduct and to discuss a reasonable resolution to 
no avail. P principal again reached out in August and September 2014, but received no response. 
P asserts A‘s conduct is likely to cause confusion mistake and/or deception. The conduct constitutes intentional and deliberate 
trademark counterfeiting and infringement. A's continued unlawful conduct will irreparably injure P. 
P sues under the foilowing causes of action: 
Trademark Counterfeiting under the Lanham act (15 USC §1114) 
FA 85 INSUN 2m 31 n .2 
Report Generated for USWCNC36 on 10/10/2016 Page 7 of 45 
000375
FARMERS 394
CLAIM SUMMARY REPORT fé’a FARMERS; {NSURANCi’ 
Trademark Infringement, Unfair Competition and False Designation of Origin under {he Lanham Act (15 USC §1114) Trademark Infringement, Unfair Competition and False Designation of Origin under the Lanham Act (15 USC §1125) Cybersquatting under the Lanham Act (15 USC §1125) 
Unfair Business Practices under ldaho Law (LC. §§48-601) 
Common Law Trademark Infringement (LC §§48—500) 
P prays for injunctive relief, treble damages (pursuant to the Lanham act and IC §§ 48-514) and reasonable costs and attorneys fees (according to the Lanham act and IC §§12—120-12~121, 12-123, and 48—514) 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 Cal! MARK N 
1-1 12:03 PM SHOQUIST 
Description: l-Log 
Comments: Called agent, Matthew Japs. Left message on his vm 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 File Direction MARK Y 
1-1 12:59 PM SHOQUIST 
Description: i—Log 
Comments: I spoke to the agent, Matt Japs. He was not the original agent who wrote the policy. Instead, he inherited the policy on January 1, 2014. 
The prior agent was Theresa Vincent—Leiterman, who is no longer a Farmers agent. Leiterman left on good terms with the company, and is someone Matt has known for a long time. She is currently working for a health insurance company. i asked Matt for his assistance by having Theresa contact me. 
With regard to the claim, on November 7, 2014, Morgan Powell (A's manager) requested a copy of the policy and asked whether A would be covered since they were being sued for "copyright infringement". Matt contacted underwriting who advised Matt that there "MAY be coverage" under personal and advertising injury coverage. The agent Ieft messages for Morgan Powell. On November 11, 2014, Tiffany (agency CSR) was able to contact Morgan who informed Tiffany that the insured had not filed a claim yet since the insured was still talking to his attorney about doing 30. 
Unit Number Mgmt Note Created Activity Type] Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/16/14 1:00 File Direction MARK Y 
1-1 PM SHOQUIST 
Description: I-Log 
Comments: I emailed another question to the agent: 
Hi Matt, 
We just spoke. One more question. Were there any comm'l umbrella policies issued to GONE ROGUE PUB? [just want to make sure that we are evaluating and addressing all business policies involved. Thanks. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
$51: . FARMERS lususar‘NCE 
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FARMERS 395
CLAIM SUMMARY REPORT KER: FARMERS smsuahmcs 
3002266561- N 12/16/14 1:02 Document SIEBEL MARK Done 
1~1 PM Arrival ADMINIST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster* —-> Source Type: Internal --> Document Type: Gen Supporting Documents —-> 
3901326286:Fi|e_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DatelTime Action Code 
3002266561- N 12/16/14 1:44 Document SIEBEL MARK Done 
1—1 PM Arrival ADMINIST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster »—> Source Type: Internal --> Document Type: Policy Coverages -—> 3901334928:Fi|e_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 1:44 Document SIEBEL MARK Done 
1—1 PM Arrival ADMINIST SHOQU!ST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster --> Source Type: Internal --> Document Type: Policy Coverages -—> 3901334931:File_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/16/14 1:45 Document SIEBEL MARK Done 
1-1 PM Arrival ADMINIST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster --> Source Type: Internal --> Document Type: Policy Coverages ‘-> 3901334933:Fiie_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibiiity 
DatelTime Action Code 
3002266561- N 12/16/14 1:59 File Direction MARK Y 
1-1 PM SHOQUIST 
Description: [—1.09 
Comments: I also went on the Idaho Secretary of State‘s office to investigate "scout LLC“, the 1st named defendant in the 
lawsuit. I retrieved Scout's certificate of filing the LLC that was dated November 30, 2011. The mailing address of this entity is 12547 
West Camas Dr., Boise, ID 83709, which is the same street address as the named insured. 
I also obtained a copy of an "Amendment to Certificate of Organization Limited Liability Company" dated July 1, 2013. This document 
deietes certain members of the LLC (Jason Gracida and Thomas Butler) and adds Morgan Powell as a member. 
Matched both documents to the file. 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibility 
£15 *2 , FALR N1E R S 1NSURANCZ 
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FARMERS 396
CLAIM SUMMARY REPORT {$3 F R M E R s 
l N fit) {A N t {I 
Date/Time Action Code 
3002266561- N 12/16/14 1:59 Document SIEBEL MARK Done 
1—1 PM Arrival ADM‘NIST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster --> Source Type: Internal --> Document Type: Gen Supporting Documents --> 
38988325501File~1 
Unit Number Mgmt Note Created Activity Type/ Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/16/14 1:59 Document SIEBEL MARK Done 
1—1 PM Arrivai ADMINIST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster —> Source Type: internal —-> Document Type: Gen Supporting Documents --> 
3901335042:File_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DateITime Action Code 
3002266561- N 12/16/14 2:02 File Direction MARK Y 
1-1 PM SHOQUIST 
Description: l-Log 
Comments: I emailed the agent asking if he had heard of the entity, “Scout LLC", and inquired whether the agent received any requests from the insured to insure "Scouf LLC". 
The agent replied stating that he has not heard of Scout LLC, nor received any requests to insure this entity. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 2:06 Document SIEBEL MARK Done 
1-1 PM Arrival ADMINIST SHOQUIST 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: Adjuster* --> Source Type: Internal ——> Document Type: Gen Supporting Documents --> 
3901327498:File_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 2:17 Action Needed SIEBEL MARK Done 
1-1 PM ADMINIST SHOQUIST 
RATOR 
Description: Update Loss Report Alert 
Comments: Update Loss Report has been performed on this claim. Cause of loss, Policy Number, Claim Type, Policy Type. or 
Dale of Loss may have been changed. Check assigned vendors to see if any updates are needed and handle accordingly. 
tfizéfl
> FARMERS smsusunwc: 
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CLAIM SUMMARY REPORT {Ma ‘ F ’3 MAC": 5 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibilfly 
Date/Time Action Code 
3002266561— N 12/16/14 2:18 Assignment SIEBEL RENEE Cancelied 
1-2 PM ADMINIST JONES 
RATOR 
Description: Unit Assigned 
Comments: 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561~ N 12/16/14 2:18 File Direction MARK Y 
14 PM SHOQUIST 
Description: I-Log 
Comments: Communicated with Amber recommending that claim he reassigned to cov CR. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DatelTime Action Code 
3002266561— Y 12/16/14 2:20 Action Needed RENEE CHRISTINE Done Y 
1—1 PM JONES CONKLING 
Description: Coverage Update 
Comments: SOK for DOL 11/7I12 
-Po|icy active; in force effective new biz 11/7/12. NO cancellation, lapse, interruption affecting covrg; loss date. 
Unit Number Mgmt Note Created Acfivity Type! Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561~ Y 12/16/14 2:20 Action Needed RENEE RENEE Cancelied Y 
1-2 PM JONES JONES 
Description: Coverage Update 
Comments: SOK for DOL 11l7/12 
-Policy active; in force effective new biz 11/7/12. NO cancellation, lapse, interruption affecting covrg; loss date. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DatelTime Action Code 
3002266561— N 12/16/14 2:21 Unit Closed SIEBEL RENEE Done 
1-2 PM ADMINBT JONES 
RATOR 
Description: Unit Closed — Processing Complete 
Comments: 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibility 
Date/Time Action Code 
JW’A . F R E R s 
2 7d 5 U R A N C C 
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FARMERS 398
CLAIM SUMMARY REPORT 16% FARMERS INSURANCL’ 
3002266561- Y 12/16/14 2:22 File Note RENEE N 
1-2 PM JONES 
Description: l—Log 
Comments: Performed ULR-correct DOL to 11/7/12, per adjuster request. Automated coverage repulled for said loss date as "not verified" status. Siebel created coverage unit for coder to address policy/coverage status, 
Unit Number Mgmt Note Created Activity Type] Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- Y 12/16/14 2:24 File Direction RENEE Y 
1—2 PM JONES 
Description: I-Log 
Comments: DOL has been updated to 11/7/12, per your request. Automated coverage has repulied for said loss date. "SOK 
for DOL~ policy active; in force effective new biz 11/7/12. No cancellation, lapse, interruption affecting covrg; loss date 
NOTE: Prior to reserving, please set appropriate claim type/cause of loss. Thank you 
Unit Number Mgmt Note Created Activity Typel Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- Y 12/18/14 2:25 File Direction RENEE MARK Done Y 
1-2 PM JONES SHOQUIST 
Description: l-Log Reminder Activity 
Comments: DOL has been updated to 11/7/ 12, per your request. Automated coverage has repulled for said loss date. ”'SOK 
for DOL- policy active; in force effective new biz 11/7/12. No cancellation, lapse, interruption affecting covrg; loss date 
NOTE: Prior to reserving, piease set appropriate claim type/cause of loss. Thank you 
Unit Number Mgmt Note Created Activity Type/ Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 2:34 Reassignment SQEBEL CHRISTINE Done 
1-1 PM ADMINIST CONKLING 
RATOR 
Description: Unit Re—Assigned 
Comments: 
Unit Number Mgmt Note Created Activity Type] Created By Assigned To Status Visibility 
Datefl'ime Action Code 
3002266561- N 12/16/14 2:36 Reassignment SIEBEL CHRISTINE Done 
1—2 PM ADMiNIST CONKLING 
RATOR 
Description: Unit Re-Assigned 
Comments: 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
@‘a
V FA El M at} 5 
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FARMERS 399
CLAIM SUMMARY REPORT {an F R R s 
I N S U a A N C Q 
3002266561- Y 12/16/14 2:52 Diary MICHAEL Y 1-2 PM MCKAY 
Description: l—Log 
Comments: Conkling 21 day review 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- Y 12/16l14 2:52 Diary MICHAEL MICHAEL Done Y 
1-2 PM MCKAY MCKAY 
Description: I-Log Reminder Activity 
Comments: Conkling 21 day review 
Unit Number Mgmt Note Created Activity Type 1 Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- Y 12/16/14 2:52 Diary MICHAEL Y 
1-2 PM MCKAY 
Description: l-Log 
Comments: Conkling 120 day review 
Unit Number Mgmt Note Created Activity Type] Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- Y 12/16/14 2:52 Diary MICHAEL MICHAEL Done Y 
1-2 PM MCKAY MCKAY 
Description: I-Log Reminder Activity 
Comments: Conkling 120 day review 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 5:15 Call MARK N 14 PM SHOQUIST 
Description: I-Log 
Comments: I returned Jeff Sykes call and informed him that since I left my message for Sykes yesterday evening, the file had 
been reassigned to Christine Conkling. I provided Sykes with Christine‘s contact telephone #. 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/16/14 5:16 Call MARK CHRISTINE Cancelled N 
1-1 PM SHOQUIST CONKLING 
Description: l-Log Reminder Activity 
Comments: I returned Jeff Sykes call and informed him that since I left my message for Sykes yesterday evening, the file had 
nfigé’v’a
V F A R M E R s 
‘ r»: s. u a ,«x N c a 
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CLAIM SUMMARY REPORT 
.2 
gg 15 
(‘ ,1 > 0 
been reassigned to Christine Conkling. I provided Sykes with Christine's contact telephone #, 
Unit Number Mgmt Note Created Activity Type] Created By Assigned To Status Visibility 
Daten'irne Action Code 
3002266561- N 12/16/14 6:24 We Direction CHRISTIN Y 12 PM E 
CONKLING 
Description: I-Log 
Comments: First Contact Agent. Advised claim reassigned to me to invest cov. Discussed the pending cov invest / applic cov. 
No comm umbrella. No cov reps made to insured. He purchased this policy from another Farmers agent in about Jan 2014. He 
looked over the agent's file and did not see anything in it about Scout LLC. He has spoken with Pho X at insured who never 
mentioned the LLC to him. He will contact insured to confirm who named insureds should be in policy. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12l16/14 6:30 First Contact CHRISTIN N 
1-2 PM E 
CONKLING 
Description: l-Log 
Comments: First Contact Insured Atty Jeff Sykes. Lfi msg on rec. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12l16/14 6:32 Fiie Direction CHRISTIN Y 
1-2 PM E 
CONKLING 
Description: l—Log 
Comments: First Contact Plaintiff Atty. Idaho courts apply the four-corners rule and find that an insurer does not have to look 
beyond the words of the complaint to determine if a possibility of coverage exists. It is not necessary to contact plaintiff‘s counse! for 
this coverage investigation. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12l16/14 6:33 Diary CHRISTIN Y 
1—2 PM E 
CONKLING 
Description: I—Log 
Comments: send nonwaiver letter 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibifity 
Daterfime Action Code 
3002266561- N 12/16/14 6:33 Diary CHRISTIN CHRISTINE Done Y 
1—2 PM E CONKLING 
CONKLWG 
Description: I-Log Reminder Activity 
Comments: send nonwaiver ietter 
fag":
. FA R M E R 5 
1245 U R A N C F. 
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FARMERS 401
CLAIM SUMMARY REPORT 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002268561- N 12l16/14 6:34 Diary CHRISTIN Y 
1-2 PM E 
CONKLtNG 
Description: I-Log 
Comments: triage due 
Unit Number Mgmt Note Created Activity Type] Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12l16/14 6:34 Diary CHRISTIN CHRISTINE Done Y 
1-2 PM E CONKLING 
CONKLING 
Description: l-Log Reminder Activity 
Comments: triage due 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12l16l14 6:34 Diary CHRISTIN Y 
1-2 PM E 
CONKLING 
Description: I-Log 
Comments: 30 day status due 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12l16/14 6:34 Diary CHRlSTIN CHRISTINE Cancelled Y 
1-2 PM E CONKLING 
CONKLING 
Description: I-Log Reminder Activity 
Comments: 30 day status due 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Datefl'ime Action Code 
3002266561- N 12l16/14 6:34 Diary CHRISTIN Y 
1-2 PM E 
CONKLING 
Description: I-Log 
Comments: submit R to D or R of R if applic 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266581- N 12/16/14 6:34 Diary CHRISTIN CHRISTINE Done Y 
1-2 PM E CONKLING 
Wat RS ’.f. 
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CLAIM SUMMARY REPORT 5% FA R hf! f: s 
CONKLING 
Description: I-Log Reminder Activity 
Comments: submit R to D or R of R if applic 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/23/14 2:18 Document HEART CHRISTINE Done 14 PM Action EAI_DP CONKLING 
Description: Document Copied. See comment for detailsz12I23/2014 19:18:13.762 
Comments: USWCDL10 copied Document 39013274981Filew1 from Unit 300226655144 in Claim 30022665614 10 Unit 
3002266561-1-2 in Claim 30022665614 on 12/23/2014 at 19:18:13 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12I23/14 2:18 Document HEART CHRISTINE Done 
1-1 PM Action EALDP CONKLING 
Description: Document Copied. See comment for detailsz12/23/2014 19:18:17.715 
Comments: USWCDL10 copied Document 3901335042:File_1 from Unit 3002266561-1-1 in Claim 30022665614 to Unit 
3002266561—1-2 in Claim 30022665614 on 12/23/2014 at 19:18:17 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/23l14 2:18 Document HEART CHRISTINE Done 14 PM Action EALDP CONKLING 
Description: Document Copied. See comment for detailsz12/23/2014 19:18:21,723 
Comments: USWCDL10 copied Document 3898832550:Fiie_1 from Unit 300226656144 in Claim 3002266561-1 to Unit 
3002266561-1-2 in Claim 30022665614 on 12/23/2014 at 19:18:21 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561~ N 12/23/14 2:18 Document HEART CHRISTINE Done 
1-1 PM Action EALDP CONKLING 
Description: Document Copied‘ See comment for detailsz12/23/2014 19:18:24,747 
Comments: USWCDL1O copied Document 3901334933:File_1 from Unit 3002266561-1—1 in Claim 30022665614 to Unit 
3002266561—1-2 in Claim 30022665614 on 12/23/2014 at 19:18:24 PM 
Unit Number Mgmt Note Created Activity Typel Created By Assigned To Status Visibility 
DateITime Action Code 
3002266561- N 12/23/14 2:18 Document HEART CHRISTINE Done 
1-1 PM Action EA|_DP CONKLING 
5&2; _ FA :3 11;: Egg 5 
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CLAIM SUMMARY REPORT ($5? if FA R R 5 
Description: Document Copied. See comment for details:12/23/2014 19:18:27.821 
Comments: USWCDL10 copied Document 3901334931:File_1 from Unit 3002266561-1-1 in Claim 30022665614 to Unit 
3002266561—1-2 in Claim 30022665614 on 12/23/2014 at 19:18:27 PM 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/23/14 2:18 Document HEART CHRISTINE Done 
1-1 PM Action EAI_DP CONKLING 
Description: Document Copied, See comment for details:12/23/2014 19:18:35.171 
Comments: USWCDL10 copied Document 3901334928:File_1 from Unit3002266561—1-1 in Claim 30022665614 to Unit 
3002266561-1-2 in Claim 30022665614 on 12/23/2014 at 19:18:35 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/23/14 2:18 Document HEART CHRISTINE Done 
1-1 PM Action EAI_DP CONKLING 
Description: Document Copied. See comment for detailsz12/23/2014 19:18:37.049 
Comments: USWCDL10 copied Document 3901326286zFi|efi1 from Unit 3002266561-1—1 in Claim 3002266561-1 10 Unit 
3002266561-1—2 in Claim 30022665614 on 12/23/2014 at 19:18:37 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/23/14 2:18 Document HEART CHRISTINE Done 
1-1 PM Action EAI_DP CONKLING 
Description: Document Copied. See comment for details:12/23/2014 19:18:40.527 
Comments: USWCDL10 copied Document 3897335242:File_1 from Unit 3002266561-1—1 in Claim 30022665614 to Unit 
3002266561-1-2 in Ciaim 30022665514 on 12/23/2014 at 19:18:40 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DatelTime Action Code 
3002266561— N 12/23/14 2:18 Document HEART CHRISTINE Done 
14 PM Action EALDP CONKLING 
Description: Document Copied. See comment for detailsz12/23/2014 19:18:43.590 
Comments: USWCDL10 copied Document 3897824690:File_1 from Unit 300226656144 in Claim 30022665614 to Unit 
3002266561-1-2 in Claim 30022665614 on 12/23/2014 at 19:18:43 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/23/14 2:18 Document HEART CHRISTINE Done 
1—1 PM Action EAI_DP CONKLING 
Description: Document Copied. See comment for details:12/23/2014 19:18:47725 
Was ‘ FA R ’2’; 556% 5 
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FARMERS 404
CLAIM SUMMARY REPORT 5%": F A R R 5 
Comments: USWCDL10 copied Document 3897829192:Fi|e_1 from Unit 3002266561—1—1 in Claim 30022665614 to Unit 
3002266561-1-2 in Claim 30022665614 on 12/23/2014 at 19:18:47 PM 
Unit Number Mgmt Note Created Activity Typel Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/23/14 2:18 Document HEART CHRISTlNE Done 
1—1 PM Action EAI_DP CONKLING 
Description: Document Copied. See comment for details:12/23l2014 19:18:50.414 
Comments: USWCDL10 copied Document 3888357097:Fi|e_1 from Unit 300226656144 in Claim 30022665614 to Unit 
3002266561-1-2 in Claim 30022665614 on 12/23/2014 at 19:18:50 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/23/14 2:18 Document HEART CHRISTINE Done 
1~1 PM Action EALDP CONKLING 
Description: Document Copied. See comment for detailsz12/23/2014 19:18:52,822 
Comments: USWCDL10 copied Document 3889325197zFile~1 from Unit 300226656144 in Claim 30022665614 to Unit 
3002266561-1-2 in Claim 80022665614 on 12/23/2014 at 19:18:52 PM 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/23/14 2:31 File Direction CHRISTIN Y 
1-2 PM E 
CONKLING 
Description: l-Log 
Comments: sent nonwaiver letter to insured atty via email and US mail. Asked him to cal! me. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/23/14 2:31 Outbound HEART CHRISTINE Done 12 PM Correspondenc EAI_DP CONKLING
9 
Description: A Letter has been sentz12/23/2014 19:31:30.039 
Comments: Sender: USWCDL10 -—> Source Type: SYNC —-> Document Type: General --> Doc: 3929840284:File_1 --> 
Recipient: MCCONNELL WAGNER SYKES AND STACEY PLLC ——> Delivery Method: Fulfiflment 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561« N 12/23/14 2:34 File Direction CHRISTIN Y 
1-2 PM E 
CONKLING 
Description: I-Log 
Comments: submitted request for cert policy for 2012 to 13 and 2013 to 14. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
fiéEéK V FA R M E R 5 
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CLAIM SUMMARY REPORT f$§ FA R M E R s 
i N S U R A N C Si 
Date/Time Action Code 
3002266561- N 12l23l14 2:34 Diary CHRISTIN Y 
1-2 PM E 
CONKLING 
Description: I-Log 
Comments: policy? 
Unit Number Mgmt Note Created Activity Type/ Created By Assigned To Status Visibility 
DatelTime Action Code 
3002266561- N 12/23/14 2:34 Diary CHRISTiN CHRISTINE Done Y 
1~2 PM E CONKLING 
CONKLING 
Description: l-Log Reminder Activity 
Comments: policy? 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DateITime Action Code 
3002266561- N 12l23/14 8:06 Document SIEBEL CHRISTINE Done 
1-2 PM Arrival ADMINIST CONKLING 
RATOR 
Description: A Document or Multiple Documents have arrived on this unit for your review. 
Comments: A Document or Multipte Documents have arrived on this unit for your review. 12/24/2014 --> Document Type: Status 
Letter or Report --> 3931838228:Fiie~1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/29I14 Reopen Claim SIEBEL CHRISTiNE Done 
1-2 11:04 AM Unit ADMINIST CONKLING 
RATOR 
Description: Claim Unit Reopened 
Comments: Claim Unit has been Reopened 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/29/14 Triage / Issue CHRISTIN Y 12 11:16 AM Spotting E 
CONKLING 
Description: I-Log 
Comments: Initial Triage/Issue Spotting and Strategy Development 
PEV: $50,000 
Facts of loss: 
Lawsuit filed in US District Cour! in Idaho. Alleges Trademark Counterfeiting Under the Lanham Act; Trademark Infringement, Unfair 
Repon' Generated for USWCNC36 on 10/10/2016 Page 19 of 45 
000387
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CLAIM SUMMARY REPORT 5&3 . FA R M E R s VNSURANCE 
Competition and False Designation of Origin Under the Lanham Act (15 USC sec. 1114); Trademark Infringement, Unfair Competition, 
and False Designation of Origin Under the Lanham Act (15 USC sec 1125); Cyber—Squatting Underthe Lanham Act (15 USC sec 
1125); Unfair Business Practices Under ID Law; and Common Law Trademark Infringement. The complaint seeks injunctive relief; 
attorney fees and costs; and treble damages. 
Plaintiff has five registered trademarks for the mark ROGUE registered from 2002 to 2010‘ The complaint alleges that in October 
2012, defendants commenced use of the mark ROGUE as the name of their restaurant and bar and created a Facebook page and 
began marketing and advertising the ROGUE restaurant 
The complaint alleges that in Jan 2013, plaintiff‘s owner called one of defendants owners to explain the conduct infringed on plaintiffs 
federally registered trademarks and received no response. 
Coverage: 
Named Insured: Gone Rogue Pub (see E0002) 
Poiicy Type: BP 00 06 01 97, Businessowners Liability Coverage Form 
Endorsements: E2042, 2nd Ed.. Multiple Damages Exclusion 
Policy State: Idaho 
Limits: $1,000,000 each Occurrence 
NB Date: Nov 7, 2012 
Policy Period: Nov 7, 2012 to Nov 7, 2013 
Cancellation date: N/A 
Umbrella Poiicy: None 
Aggregate Available: There are no prior losses. 
"Coverage Alerts" checked (document any prior Iosses that apply): Dec 29, 2014. No prior losses. 
Poiicy benefits and process explained to the insured: No contact yet. 
Policy benefits and process explained to the claimant: No contact. Idaho courts apply the four-corners rule and find that an insurer 
does not have to look beyond the words of the complaint to determine if a possibility of coverage exists. It is not necessary to contact 
pIaintiff‘s counsel for this coverage investigation. 
Late notice issues? What and how handled? N/A 
Contacts: 
Date of voice to voice contact with the Agent: Dec 16, 2014. Advised claim reassigned to me to invest cov. Discussed the pending 
cov invest I appfic cov. No comm umbrella. No cov reps made to insured. He purchased this poIicy from another Farmers agent in 
about Jan 2014. He iooked over the agent‘s file and did not see anything in it about Scout LLC. He has spoken with Pho X at insured 
who never mentioned the LLC to him. He will contact insured to confirm who named insuredsrshould be in policy‘ 
Date of voice to voice contact with insured any: No contact. Sent nonwaiver letter and asked him to call me. 
Date of voice to voice contact with claimant: N/A 
Medicare eligibility: 
Was Medicare eligibility verified? N/A. This is a PD unit. 
Coverage issue: 
Policy does not contain the E3342 endorsement. 
The complaint alleges the defendants began infringing on plaintiff‘s ROGUE mark in Oct 2012. The poIicy was issued on Nov 7, 2012. 
To the extent that there is a covered claim for "advertising injury", the policy excludes coverage for "advertising injury" arising out of 
fifi’fé'a , FARMERS suaamcfi 
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CLAIM SUMMARY REPORT figs”; FARMERS :Msuac: 
oral or written publication of material whose first publication took place before the beginning of the policy period. 
The Multiple Damages exclusion precludes coverage for treble damages. 
Reserve and Rationale: 
Set reserve alt-which is standard reserve for a PD unit reflecting a coverage investigation. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/29/14 Triage / Issue CHRISTIN Y 
1-2 11:18 AM Spotting E 
CONKLING 
Description: I—Log 
Comments: Triage part 2 
File Plan/Resolution Strategy: 
I have sent a non-waiver letter to the insured attorney and asked him to call me. 
I will either submit a R to D or R of R, if appropriate. Status letter due 30 days after non-waiver letter sent and every 30 days thereafter if coverage investigation not complete. 
mdex Information: 
N/A. This is a PD unit. 
Date CRU submitted? If not submitted, why? 
N/A. 
Unit Number Mgmt Note Created Activity Typel Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12I30/14 9:48 Document SIEBEL CHRISTINE Done 
1-2 PM Arrival ADMINIST CONKLING 
RATOR 
Description: A Document or Multiple Documents have arrived on this unit for your review. 
Comments: A Document or Multiple Documents have arrived on this unit for your review. 12/31/2014 --> Document Type: Policy Coverages ~—> 3946824397:File_1 -—> 12l31/2014 -—> Document Type: Policy Coverages —> 3946329711:File_1 ~-> 12/31/2014 --> 
Document Type: Policy Coverages ——> 3945844777:File_1 ~-> 12/31/2014 —-> Document Type: Policy Coverages --> 
3946326035:File_1 --> 12/31/2014 —> Document Type: Policy Coverages -~> 3946329714:File_1 --> 12/31/2014 -—> Document Type: 
Policy Coverages ——> 3946328038:File_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- N 12/30/14 9:48 Document SIEBEL CHRISTINE Done 
1-2 PM Arrival ADMINIST CONKLING 
RATOR 
Description: Document arrived. See Comments. 
Comments: Sender: CN=Christine Conk!ing/OU=HPCS/OU=Farmers/OU=USA/O=Zurich* —-> Source Type: Email «> 
Document Type: Cover Letter ——> 3945836169:File‘1 
fgfia
_ FARMERS xmsunamc: 
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i H S U R A h. C E 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 12/31 I14 2:21 Action Needed SIEBEL MICHAEL Cancelled Y 
1-2 AM ADMINIST MCKAY 
RATOR 
Description: Coverage Unit open more than 15 days 
Comments: Coverage unit has been open for more than 15 days on a non standard policy. Please review for possible 
reassignment. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DatelTime Action Code 
3002266561— N 12/31/14 Call CHRISTIN N 
1-2 10:30 AM E 
CONKLING 
Description: l-Log 
Comments: Returned atty Sykes call. Lft msg on rec. 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561- Y 12/31I14 6:53 CR/TL Meet & MICHAEL Y 
1-2 PM Confer MCKAY 
Description: I-Log 
Comments: 21 Day Meet and Confer 
Reserve $96-CQ 
PEV: $50K 
Plaintiff alleges trademark infringement. 
Does the first publication exclusion apply? 
I have reviewed the policy limits. The occurrence limit is $1M. 
Once you complete your investigation, piease advise me of your recommendations. 
Unit Number Mgmt Note Created Activity Typel Created By Assigned To Status Visibility 
DateITime Action Code 
3002266561- N 1/6/15 4:00 Ca” CHRISTIN N 
1-2 PM E 
CONKLING 
Description: I-Log 
Commenis: Returned atty Sykes call from today. Lft msg on rec. 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
a $3: ‘ FA R M E R s 
l N ‘3 U R A N C ti 
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CLAIM SUMMARY REPORT £65 FARMERS :NSURANCC 
3002266561- N 1/7/15 4:52 File Direction CHRISTIN Y 
1—2 PM E 
CONKLING 
Description: I-Log 
Comments: Calied atty Sykes. Explained the pending cov issue and the first publication exclusion. He said that he was not sure 
that the complaint is accurate regarding the date of first publication of the Rogue mark and why wouldn't we defend under a R of R 
until the date of first publication can be confirmed. I explained that the duty to defend is based on the four corners of the complaint. 
He said that if this is the case, they will enter into a stipulated judgment with the plaintiff and fight a coverage deniai. 
Unit Number Mgmt Note Created Activity Type / Created By Assigned To Status Visibifity 
Date/Time Action Code 
3002266561- N 1/15/1511:44 Document Read HEART CHRISTINE Done 
1-2 AM EAI_DP CONKLING 
Description: Remember to read the document:01/15/2015 16:44:35.230 
Comments: 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
Date/Time Action Code 
3002266561— N 1/15/15 11:45 Document SlEBEL CHRISTINE Done 
1-2 AM Arrival ADMINIST CONKLING 
RATOR 
Description: A Document or Multiple Documents have arrived on this unit for your review. 
Comments: A Document or Multiple Documents have arrived on this unit for your review. 01/15/2015 --> Document Type: Attorney Correspondence -—> 3996325430:File_1 
Unit Number Mgmt Note Created Activity Type I Created By Assigned To Status Visibility 
DatelTime Action Code 
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SETTLEMENT AGREEMENT AND MUTUAL RELEASE
This Settlement Agreement and Mutual Release ("Agreement") is effective March
_,2015 by and between Oregon Brewing Company ("OBC"), an Oregon corporation,
and Scout LLC dba Gone Rogue Pub, and Pho Xayamahakham (hereinafter referred to
collectively as "Defendants").
RECITALS
WHEREAS, OBC owns incontestable trademark registrations in the United States
Patent and Trademark Office for ROGUE for alcohol beverages and restaurant services,
among other things, (collectively, the "ROGUE Marks");
WHEREAS, the ROGUE Marks are well-known throughout the United States as
designating goods and services associated exclusively with OBC;
WHEREAS, on or about October I4,20I4 OBC filed a lawsuit against
Defendants alleging trademark counterfeiting, trademark infringement, false designation
of origin, unfair competition, advertising injuries and cybersquatting in a case titled
Oregon Brewing Company v. Scout LLC dba Gone Rogue Pub and Jason Gracida, Pho
Xayømahakham, and Tom Butler, District of Idaho Case No. 1:14-cv-00439-CWD ("the
Lawsuit"), all arising out of Defendants' opening and operating a restaurant, pub and bar
after November 8,2012 called "Gone Rogue Pub";
WHEREAS, Defendants allege that they have since on or about
November 8,2012, continued to operate a restaurant, pub and bar located at 409 South
8th Street, Boise, Idaho 83702 known as "Gone Rogue Pub"; and
WHEREAS, the parties have agreed to settle all claims, known or unknown,
arising out of or related to the Lawsuit or up through the date of this Agreement.
NOW, THEREFORE, for good and valuable consideration, the receipt of which
each party acknowledges, the parties agree as follows:
AGREEMENT
1. The above recitals are true.
2. Trademark Ownership. Defendants acknowledge and agree that OBC is
the exclusive owner of the ROGUE Marks. Defendants shall not contest or challenge
OBC's ownership of the ROGUE Marks, the validity or enforceability of the ROGUE
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Marks or OBC's right to use and register the ROGUE Marks on any product or servtce
anywhere in the United States or the world, including for a restaurant located in Idaho.
3. No Registrations or Applications for the ROGUE Marks. Defendants
shall not own a trademark or service mark application or registration for the ROGUE
Marks or any similar mark, including without limitation, ROGUE, GONE ROGUE or
GONE ROGUE PUB, for any good or service. Defendants shall not own a domain name
containing the word "Rogue" or a confusingly similar mark, to include the Facebook
page www.facebook.com/GoneRoguePub.
4. No Use of ROGUE. Defendants warrant and represent that they will
permanently cease all use of the mark ROGUE by itself, including all written and oral
uses, within six (6) months of the effective date of this Agreement. Defendants shall not
use the mark ROGUE alone or in combination with any other term(s), word(s),
number(s), design(s) andlor designation(s), for any good, service or commercial activity.
Defendants shall destroy all literature, signs, billboards, labels, prints, packages,
wrappers, containers, advertising materials, stationery, menus,
beverage glassware , t-shirts, hats, as well as the Facebook page
rvww.facebook.com/GoneRoguePub, and other items in their possession, custody or
control that use ROGUE, GONE ROGUE, and GONE ROGUE PUB, or a confusingly
similar mark within six months of the effective date of this Agreement.
5. No Transfer. Defendants shall not sell, assign, transfer, license or
otherwise convey the trade name or mark "Gone Rogue Pub" or any interest therein, to
any party.
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6. Dismissal. V/ithin seven days of the fulI execution of this Agreement,
OBC shall dismiss the Lawsuit with prejudice, with each party to bear its own
attorneys' fees and costs.
7. Mutual Releases.
a. OBC hereby releases Defendants and their owners, employees and
agents from all claims from the beginning of the world up to the date of this Agreement.
b. Defendants release OBC from all claims from the beginning of the
world up to the date of this Agreement.
8. Breach of the Agreement. In the event of a breach of this Agreement,
the parties agree that the aggrieved party is entitled to emergency injunctive relief and
specific performance of this Agreement, in addition to any other remedies to which it
may be entitled. If aparty is required to enforce this Agreement in a Court, the
substantially prevailing party shall be entitled automatically as a contractual right to an
award of its reasonable attorneys' fees and costs arising out of the enforcement of the
Agreement.
9. Merger and Modification of Agreement. This Agreement constitutes
the entire agreement between the parties and supersedes all prior negotiations,
understandings, and agteements, whether written or oral.
10. Waiver. The waiver by one party of a breach by the other party of a term
of this Agreement shall not constitute a waiver of any subsequent breach of the same or
any other term or provision hereof.
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1 1. Participation of Parties in the Drafting of the Agreement. The parties
have participated in the drafting of this Agreement, and no party shall be deemed the
drafter for the pu{poses of interpreting any term or provision herein.
12. Geographic Scope. This Agreement is worldwide in scope.
13. Non-Disparagement. Defendants will not disparage OBC or any of
OBC's directors, officers, agents or employees or otherwise take any action which could
reasonably be expected to adversely affect the reputation of OBC or any of its directors,
officers, agents or employees. Likewise OBC will not disparage defendants or otherwise
take any action which could reasonably be expected to adversely affect the reputation of
defendants.
14. Confidentiality. Each Party shall keep the terms of this Agreement strictly
confidential and not to disclose the terms of this Agreement to anyone
else. Notwithstanding the foregoing, it shall not be a violation of this Agreement if a
party produces this document pursuant to a court order or in order to enforce its terms,
but only then under a protective order. It also shall not be a violation of this Agreement
to disclose information regarding this lawsuit to defendants' insurers and attorneys for the
pu{pose of seeking coverage or in a lawsuit against defendants' insurers, but again only
under a protective order. No party shall issue a press release relating to this action or
otherwise publicly discuss this action. If asked, the parties may respond in sum or
substance that the case has been resolved to their satisfaction pursuant to a confidential
settlement agteement and as a result defendants will or have discontinued their use of the
ROGUE Marks.
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SCOUT, LLC. 
By: YVQ/‘(Z/j 
Name E :2; £9“ (114%, 
Title: Own/1h 
PHO XAYAMAHAKHAM 
Pho Xayamahakham 
OREGON BREWIN G COMPANY
\ 
Nallnecmmgfi 
Title: 42¢ a’g/ém// 
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JeffR. Sykes, ISB #5058 
Chynna C. Tipton, 15B #9936 
Electronically Filed 
5/3/2017 5:42:05 PM 
Fourth Judicial District, Ada County 
Christopher D. Rich, Clerk ofthe Court 
By: Rose Wright, Deputy Clerk 
McCONNELL WAGNER SYKES & STACEY PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
Telephone: 208.489.0100 
Facsimile: 208.489.0110 
sykes@mwsslawyers.com 
tiptonnwsslawyerscom 
Attorneys For Plaintiff Scout LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited 
liability company, doing business as 
Double Tap Pub, 
Plaintiff, 
VS. 
FARMERS GROUP, IN C., 
a California corporation; and 
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
Defendants. 
Case No. CV01-16-17560 
DECLARATION OF 
PHO XAYAMAHAKHAM IN SUPPORT 
OF PLAINTIFF’S OPPOSITION TO 
DEFENDANT’S MOTION FOR 
SUMMARY JUDGMENT AND IN 
SUPPORT OF PLAIN TIFF’S COUNTER 
MOTION FOR SUMMARY JUDGMENT 
Honorable Steven Hippler 
HEARING: 
May 30, 2017 — 3:30 p.m. 
I, PHO XAYAMAHAKHAM, hereby state and declare: 
DECLARATION OF PHO XAYAMAHAKHAM IN SUPPORT OF PLAINTIFF’S OPPOSITION TO 
DEF ENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF ’S 
COUNTER MOTION FOR SUMMARY JUDGMENT 
| 
Page 1 
[:\10517‘003\PLD\SJ-PHO DEC 170501.DOCX
000447
 
 
DECLARATION OF PHO XAYAMAHAKHAM IN SUPPORT OF PLAINTIFF’S OPPOSITION TO 
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF’S 
COUNTER MOTION FOR SUMMARY JUDGMENT | Page 2 
I:\10517.003\PLD\SJ-PHO DEC 170501.DOCX 
1. I am a former member of Scout LLC (“Scout”), Plaintiff in the above-captioned 
litigation, and I make this declaration in that capacity and based upon my personal knowledge.  
2. From approximately November of 2011 until June of 2016, I was a managing 
member of Scout. 
3. On or around November 30, 2011, Scout was registered as an Idaho limited 
liability company. 
4. Attached as Exhibit 1 is a true and correct copy of the Certificate of Organization 
Limited Liability Company For Scout LLC (Idaho Secretary of State filing ID: W108673) 
(“Certificate of Organization”). 
5. Scout was formed primarily for the purpose of purchasing and operating a bar and 
restaurant in Boise, Idaho. 
6. In or around April, 20, 2012, Scout entered into a Management Agreement with an 
optional Purchase Agreement with 8th Street Bistro, LLC, dba Casa Del Sol (Idaho Secretary of 
State filing ID: W89581) (“8th Street Bistro”), Mike McGuinness, and Gabriela McGuinness, 
whereby Scout, LLC would operate and manage the restaurant and bar known as Casa Del Sol, 
located at 409 S. 8th Street, Suite 103, in Boise, Idaho (“Premises”).   
7. Attached as Exhibit 2 is a true and correct copy of the Management Agreement and 
Asset Purchase Agreement between 8th Street Bistro, LLC, and Scout, LLC (“Purchase 
Agreement”). 
8. Attached as Exhibit 3 is a true and correct copy of the Certificate of Assumed 
Business Name of Casa del Sol (Idaho Secretary of State Filing ID: D155036). 
1  f l i tiff
ti l i  le . 
 r l f  ti f
f  
 t
il . 
 tt i 1  f r ic t f
it il r t r f fi i
ficat f i ti . 
 ri f t
. 
 r r
r t l r t r f
fi i , innes innes  
 i is .
 tt i  f
t rc
t . 
 tt  f rti ic f
es f l l r t r f  . 
’ I
’ ’S 
| 
\ 0501
000448
 
 
DECLARATION OF PHO XAYAMAHAKHAM IN SUPPORT OF PLAINTIFF’S OPPOSITION TO 
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF’S 
COUNTER MOTION FOR SUMMARY JUDGMENT | Page 3 
I:\10517.003\PLD\SJ-PHO DEC 170501.DOCX 
9. Per the Purchase Agreement, after October 1, 2012, Scout, LLC could elect to 
purchase all, or substantially all, of the assets of 8th Street Bistro, including the lease of the 
Premises by executing Exhibit A to the Purchase Agreement. 
10. Scout, LLC executed Exhibit A to the Purchase Agreement on or before October 1, 
2012 and official owned the assets, including the restaurant and bar known as Casa Del Sol, shortly 
after October 1, 2012.  
11. In or around October 2012, the members of Scout agreed to operate Scout under 
the assumed business name Gone Rogue Pub. 
12. The name Gone Rogue was the motto of the military unit—C-Troop, 2-116 ARS, 
of the 116th CBCT of the Idaho Army National Guard—which myself and the other member of 
Scout were deployed to Iraq with in 2010 and 2011.  
13. On or about October 16, 2012, Scout registered the name Gone Rogue Pub as an 
assumed business with the Idaho Secretary of State (Idaho Secretary of State filing ID: D155036) 
(“Gone Rogue ABN”). 
14. Attached as Exhibit 4 is a true and correct copy of the Gone Rogue ABN.  
15. During, but not limited to, the time period of September 2012 through 
December 2012, myself and my wife, Outhinh Sakpraseuth, were personally insured through 
Farmers Group, Inc. (“Farmers”) and/or Truck Insurance Exchange (“Truck”).  
16. In or around October of 2012, on behalf of Scout, I contacted 
Theresa Vincent-Leiterman, an agent for Truck and Farmers, in order to obtain a commercial 
business insurance policy for Scout doing business as Gone Rogue Pub. 
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17. I informed Ms. Vincent-Leiterman that, at this time, the policy was separate from 
my personal policy with Farmers and/or Truck. 
18. I informed Ms. Vincent-Leiterman that, at this time, Scout was going to operate a 
restaurant and bar in the Premises under the assumed business name Gone Rogue Pub. 
19. In speaking with Ms. Vincent-Leiterman, I informed her of my desire to get a policy 
to cover Scout as a business operation and informed her that the entity would be operating a bar 
and restaurant under the assumed business name of Gone Rogue Pub at the Premises. 
20. I did not personally fill-out any application but I did complete a document detailing 
the basic business information of Scout. On that document I identified Scout, Gone Rogue Pub, 
and each member of Scout as insureds. I did not receive a copy of that document and am unaware 
if any copies were retained by Truck.  
21. It is my belief, based on my knowledge and understanding, that 
Ms. Vincent-Leiterman filled-out the documentation and application that Farmers and Truck 
required. 
22. All policy premiums were paid by Scout. 
23. Upon her request, at or near the time I inquired about obtaining insurance for Scout, 
I provided Ms. Vincent-Leiterman with, among other documents, copies of the Certificate of 
Organization (Ex. 1), the Gone Rogue ABN (Ex. 4), the Idaho Commercial Lease Agreement 
between Foster Family Limited Partnership, Melinda L. Foster, General Partner and Scout LLC 
(“Scout Lease”), the occupancy permits and licenses issued to Scout, dba as Gone Rogue Pub, by 
the City of Boise and Ada County (“Occupancy Permits”) 
24. Attached as Exhibit 5 is a true and correct copy of the Scout Lease. 
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25. Attached as Exhibit 6 is a true and correct copy of the Occupancy Permits provided 
to Ms. Vincent-Leiterman. 
26. At all relevant times, I was informed and believed that the policy issued by Truck 
provided business coverage for Scout while it was doing business as Gone Rogue Pub.  
27. At the time I took out the policy and at all times thereafter, when asked or when 
discussing the policy, I inform Ms. Vincent-Leiterman, and all other Farmers and Truck 
representatives that the policy was to be for Scout doing business as Gone Rogue Pub. 
28. On or around October 11, 2012, Scout posted a picture of the Gone Rogue Pub logo 
that Scout was thinking about using in order to get feedback from the followers of the Casa Del 
Sol Facebook Page.  
29. Attached as Exhibit 7 is a true and correct copy of the October 11, 2012 post taken 
from the OBC Complaint.  
30. Construction and remodeling of the Premises occurred between October of 2012 
and November of 2012.  
31. The next-time Scout posted any pictures using the name Gone Rogue Pub on its 
Facebook page was November 7, 2012.  
32. A true and correct copy of that post is attached as Exhibit 8.  
33. Scout, doing business as Gone Rogue Pub received its Alcohol Beverage License 
from Boise City on November 15, 2012 (“Alcohol License”). 
34. Attached as Exhibit 9 is a true and correct copy of the Alcohol License. 
35. Scout did not hang any signs for Gone Rogue Pub until November 19, 2012. 
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36. A true and correct copy of the Facebook post showing the date the ftrst Gone Rogue
Pub sign was hung is attached as Exhibit 10
37. Scout did not receive, post, sell, use or in any way publish, any merchandise,
clothing or glassware with the name Gone Rogue Pub or "ROGUE" until November 20,2012.
38. A true and correct copy of the Facebook post showing the date the fust Gone Rogue
Pub merchandise was received is attached as Exhibit 11.
39. Scout, doing business as Gone Rogue Pub couldnot and did not open for business
as a restaurant or bar, nor sell or disperse any food, beer or alcohol for free or for profit, nor have
any customers until after it received its Alcohol License.
40. To the best of my recollection, Scout, doing business as Gone Rogue Pub officially
opened for business approximately one week after receiving its Alcohol License-on or about
November 21,2012.
41. At all relevant times, I was informed and believed that the policy issued by Truck
provided business coverage for Scout while it was doing business as Gone Rogue Pub.
I HEREBY CERTIFY AND DECLARE, under penalty of perjury pursuant to the laws
of the State of Idaho, that the foregoing is true and correct.
DATED this 2nd day of May 2017.
XAYAMAHAKHAM
DECLARATION OF PHO XAYAMAHAKHÄM IN SUPPORT OF PLAINTIFF'S OPPOSITION TO
DEFENDANT'S MOTTON FOR SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF'S
COUNTER MOTION FOR SUMMARY JUDGMENT I Page 6
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 3rd day of May 2017, a true and correct copy of the 
foregoing document was served via iCourt E-File upon the following party(ies): 
Jeffrey A. Thomson, Esq. 
Geoffrey M. Baker, Esq. 
Elam & Burke, PA. 
251 East Front Street, Suite 300 [ /] Electronic Mail 
Post Office Box 1539 . 
. ]at@elamburke.com Bmse, Idaho 83701 b 1 b k Telephone: 208.343.5454 g—@—m 6 am ur mom 
Facsimile: 208.384.5844 
Counsel For Defendant 
With two (2) copies delivered to: 
The Honorable Steven Hippler 
Judge of the Fourth Judicial District 
Ada County Courthouse 
200 West Front Street 
Boise, Idaho 83702 
/s/ Chvnna C. T ipton 
Chynna C. Tipton 
DECLARATION OF PHO XAYAMAHAKHAM IN SUPPORT OF PLAINTIFF’S OPPOSITION TO 
DEF ENDANT’S MOTION FOR SUMMARY JUDGMENT AND IN SUPPORT OF PLAINTIFF’S 
COUNTER MOTION FOR SUMMARY JUDGMENT 
| 
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CERTIFICATE OF ORGANIZATION FILED EFFECTIVE LIMITED LIABILITY COMPANY -: gin” r. :I‘ ,9; JG 3"} (1:!- 
(Instructions on back of application) HI: 0 #4 
Qt ':(- "rrr ,._, 
1. The name of the 1imiled liability company is: ”LET/R3 my; , iSQE “»- W I; m, Scout LLC 
2. The complete street and mailing addresses of the initial designated office: 
12547 W. Camas Dr.. Boise, ID 83709 
(Street Address) 
(Mailing Address, if different than street address) 
3. The name and complete street address of the registered agent: 
Pho Xayamahakham 12547 W. Camas Dr., Boise, ID 83709 
(Name) (Street Address) 
4. The name and address of at least one member or manager of the limited liability 
company: 
Name am 
Pho Xayamahakharn 12547 W. Camas Dr., Boise. ID 83709 
Jason Gracida 926 W. Ashby, Meridian. ID 83646 
Outhinh Sakpraseuth 12547 W. Camas Dr.. Boise. ID 83709 
5. Mailing address for future correspondence (annual report notices): 
12547 W. Camas Dr.. Boise, ID 83709 
6. Future effective date of filing (optional): 
Signature of a manager, member or authorized 
person. 
__ MN Secretary of State use oniy Signature/FEQ“ 
Typed Name: Pho Xayamahakham 
1M0 SECRET!!!" W STATE Signature 11/38/2611 85:“ 
. BK: 183 CT: 264523 DH: 1299785 Typed Name. 1 a 188.33 = 188.00 mm LLC I a 
oen_oru_lc Rum N "391013
000454
MANAGEMENT AGREEMENT
THIS AGREEMENT is made and entered into as of the o?,O day of April, 2012, by and between
8th Street Bistro LLC, an ldaho Limited Liability Company, dba Casa Del Sol, Mike McGuinness and Gabriela
McGuinness husband and wife (all of which are collectively referred to herein as "Licensee"), and SCOUT
L.L.C., ("Manager"), Both Licensee and Manager are referred to herein collectively as "the Parties".
RECITALS
A. WHEREAS Licensee owns and operates a restaurant and bar business known as "Casa
DelSol" located at 409 S 8th Street, Suite 2O4,in Boise, ldaho, (hereinafter referred to as "Premises"),
B. WHEREAS Licensee is the owner of a State of ldaho License #tL299 and related local
licenses for the retail sale of alcoholic beverages ("License") and uses the same for Licensee's operation
of the alcoholic beverage concession at the Premises; and
C. WHEREAS Licensee desires to retain Manager as an independent contractor to provide
management, day-to-day administration, and employment and supervision of personnel needed for the
sale of alcoholic beverages on the Premises and operations of the restaurant, and Manager desires to be
retained by Licensee to manage Licensee's alcoholic beverage concession on the Premises and
operations of the restaurant,
NOW, THEREFORE, in consideration of the mutual covenants contained herein, and for other
good and valuable consideration received, the parties hereto do hereby agree as follows:
L. Manager's Responsibility. Manager shall have all the following obligations under this
Agreernent:
a. Manager shall provide the on-premises management of the sale and servíce of
alcoholic beverages (including liquor, beer and wine) on the Premises.
b. To comply with all laws and regulations applicable to the sale and service of
alcoholic beverages. All purchases and sales of liquor, wine and beer shall be in accordance with
the statutes and regulations of the state of ldaho and all applicable city and county ordinances
and all duties and obligations necessary to operate and maintain a quality and compliant
alcoholic beverages concession. Manager shall immediately provide Licensee with notice, should
Manager receive notice or have knowledge of any violation or alleged violation of any statute,
regulation or ordinance.
c. Maintain the Premises, supply all equipment, supplies and personal property
(other than alcohol beverage inventory) and employ all persons necessary for the sale and
service of alcoholic beverages on the Premises.
d. Manager shall be responsible for paying all costs, expenses, taxes, utilities, and
other charges, of whatever kind or nature, incurred by Manager in connection with the
performance of Manager's duties and functions hereunder, except for those specified herein as
"Licensee Responsibility."
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e. Manager shall, at all times during the term of thís Agreement, and at its sole
cost and expense, maintain separate books and records of alcohol beverage sales and report
such information to the Licensee. Manager acknowledges the requirement of the Alcohol
Beverage Control Bureau, ldaho State Police, that there must be an accounting record showing
that Licensee directly receives the gross profits for the sale of on premise liquor, beer and wine,
and agrees that said books and records shall be maintained accordingly. Licensee, upon notice
to Manager, may audit Manger's books and records to ensure compliance with this Agreement.
2. Licensee Responsibility. Licensee shall have all the following obligations under this
Agreement:
a. Maintain all alcohol beverage licenses in a current and lawful condition,
including processing annual renewal of all licenses and payment, from Licensee's own bank
account, of all license fees for liquor, beer and wine, required by any governmental entity.
b. Pay, from its own bank account, all state sales tax obligations of Licensee arising
pursuant to this Agreement.
c. Purchase and own, and shall pay for from its own bank account, the liquor
inventory for sale under this Agreement on the Premises.
d. Any and all payments to Manager by Licensee for services provided pursuant to
this Agreement shall be made from Licensee's bank account.
e, Maintain insurance of not less than SL,000,000.00 per occurrence for business
liability insurance, and liquor liability insurance, which will each cover the business operations
on the premises and each naming Manager as an additional insured.
3. Compensation. As compensation for services rendered by Manager under this
Agreement and for Manager's costs and expenses incurred in performing Manager's duties and
responsibilities hereunder, Licensee shall pay Manager the sum of 516,000.00 per mgnth, payable on
the first day of each month, commencing June 1,2012.
4. Accounting. Manager shall timely provide Licensee with an accounting of Licensee's
sales tax obligations arising under this Agreement, and Licensee shall pay for the same from Licensee's
own bank account.
5. Licensee's Observation and Correction. Licensee shall have the right, at all times during
Manager's hours of operation, to observe and to correct Manager's performance of Manger's
responsibilities as set forth in this Agreement.
6. Term of Agreement. This Agreement shall commence on April Ñ 2012 and shall
continue in effect until (a) June 30, 2013 or (b) Manager completes the purchase of the business and
liquor license (as noted in paragraph 7 herein), whichever occurs earlier. Notwithstanding the foregoing,
this Agreement may be terminated by either party for any reason upon thirty (30) days prior written
notice to the other party, and which termination may only be exercised after January 31,2073.
7. OptiontoPurchase. Managershall haveanOptiontoPurchasetheentireCasaDel Sol
restaurant/bar business and the liquor license. This Option may be exercised by Manager at any time
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after October !,20!2 by providing written notice to Licensee. Upon delivery of written notice of
Manager's exercise of this Option to Purchase, the terms and conditions of the purchase shall be as set
forth in that certain "Purchase and Sale Agreement" which the parties have executed concurrently with
this Management Agreement and which the parties intend to be the complete binding terms for that
transaction. A copy of the fully executed Purchase and Sale Agreement is attached hereto as Exhibit A.
8. Notices. Any notice, demand, or consent required or permitted to be given under the
terms of this Agreement shall be in writing and shall be deemed to have been duly given or made if
given by any of the following methods:
a. Deposited in the United States mail, in a sealed envelope, postage prepaid, by
registered or certified mail, return receipt requested, or hand delivered, respectively, addressed
as follows:
lf to Manager: scour L.L.c.
12547 W. Camas Drive
Boise, lD 83709
With 0 copy to: Joe W. Borton
Borton-Lakey Law & Policy
14L E Carlton Ave
Meridian, ldaho 83642
lf to Licensee 8th Street Bistro LLC
3872 Bunchberry Way
Boise, ldaho 83704
b. Sent to the above address via an established, national, overnight delivery
service (such as Federal Express), charges prepaid; or sent via any electronic communications
method, if the sender (i) obtains written confirmation of receipt of the communication by the
electronic communication equipment at the office of the addressee listed above; and (ii)
immediately follows such notice with a second notice in one of the methods set forth in (1) or
(2) above.
Notices shall be effective on the date shown on return receipt, if by registered or certified mail,
on the next day after posting, if sent by express courier, and on the day of dispatch if manually delivered
within regular business hours or if transmitted within regular business hours by electronic
com m unication methods.
9. lndependent Contractor. Pursuant to this Agreement, Manager and Licensee intend to
enter into an arms-length, commercial relationship, pursuant to which Licensee shall be the bona fide
owner of the alcoholic beverage concession business to be operated upon the Premises, separate and
distinct from any other business operated upon the Premises. The parties confirm and agree that no
employment relationship is intended, nor will be created, by provision of services contemplated by this
Agreement. Manager and its employees, in performing the services, shall act solely as an independent
contractor, Manager, and any employees of Manager, shall under no circumstances be treated as or
deemed to be employees of Licensee. Nothing in this Agreement shall be construed to create a
pártnership, agency, joint venture, or employer-employee relationship as between Licensee and
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Manager, or as between Licensee and Manager's employees. Further, nothing contained in this
Agreement shall be construed to render Licensee liable for any injury or damage caused by any act or
omission of Manager, or by Manager's recklessness, willful misconduct, or negligence except as
otherwise provided in this Agreement. Notwithstanding any other provision herein, Manager and its
employees shall be deemed Licensees' employees or agents only for the purpose of regulatory
compliance with all law relating to the sale of alcoholic beverages to which purpose Licensee consents.
And, notwithstanding anything elsewhere to the contrary, Licensee acknowledges that any violation by
Manager (or any agent, employee, servant or other person acting on behalf of Manger) of any provision
of LC. 5 23-907 et. seq. shall also be presumed, under l.C. 5 23-935, to be a violation by Licensee of such
provision.
10. Assignment. Neither party shall have the right to assign or subcontract this Agreement
without the express prior written consent of the other party. Any attempt to assign or subcontract this
Agreement without prior consent shall be void, except to a wholly owned corporation or limited liability
company, in which case, the original party shall remain responsible primarily to all other parties to this
Agreement.
LL. Attorneys' Fees/Venue. ln the event of litigation between the parties hereto, including
any proceedings in bankruptcy court, the prevailing party shall be entitled to recover reasonable
attorneys' fees and expenses from the other party. The parties hereby submit to the personal
jurisdictions of the ldaho Courts, and agree that the exclusive venue for any legal action related to this
Agreement shall be the ldaho Fourth District Court, Ada County, ldaho.
L2. Succession, The rights and obligations hereunder shall insure to and be binding upon
the parties hereto and their respective heirs, successors, personal representatives, administrators and
assigns.
13. Further Assurances. The parties agree to execute and provide all additional documents
and to perform all additional actions necessary to comply with the requirements of the Alcohol
Beverage Control Bureau, ldaho State Police, Ada County and the City of Boise, for application for and
issuance of the License and to complete and fulfill the intents and purposes of this Agreement, as well as
to complete the intent of the sale of such license as set forth in the Option rights of Manager contained
herein as set forth in detail in Exhibit A attached hereto.
14. Waiver. The failure of either party to enforce at any time or for any period of time any
of the provisions of this Agreement shall not be construed to be a waiver of such provisions or of its
right thereafter to enforce such provision and each and every provision thereafter,
15. lnvalid Provisions. lf any of the provisions of this Agreement are held to invalid, illegal
or unenforceable, the provisions shall remain in effect to the extent allowed by law, and the validity,
legatity and enforceability of the remaining provisions shall in no way be affected or impaired thereby.
76. Governing Law. This Agreement shall be interpreted in accordance with ldaho law
17. Entire Agreement. This Agreement, together with the Lease of Bar Facilities, shall
constitute the entire agreement between the parties. All prior negotiations, proposals, and agreements
between the parties are canceled and superseded by this Agreement. Any changes to this Agreement
must be agreed to by both parties in writing.
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lN WITNESS WHEREOF, the parties hereto have executed this Management Agreement as of the
day and year first hereinabove written.
MANAGER: LICENSEE:
SCOUT LLC, an ldaho Limited Liability Company 8th Street Bistro, LLC, Mike McGuinness
Gabriela McGuinness
\
) 4/l Mr-
Pho Xayamahakham, Member Mike McGuinness, individually and on behalf of
8th Street Bistro, LLC
til/aÐ
Gabriel
of 8th Bi
inness individually and on behalf
stro, LLC
STATE OF IDAHO
County of Ada
on thisôülá]u of April, 2O!2,before me, the undersigned, a Notary Public in and for said
state, personally appeared Pho Xayamahakham, known or identified to me to be the person who
executed the foregoing instrument on behalf of Scout LLC, and acknowledged to me that he executed
the same.
lN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and
year first above written.
N ð PUB R IDAHO
Residing at:
My commission expires
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STATE OF IDAHO
County of Ada
On tfrisffiIy of April, 2012, before me, the undersigned, a Notary Public in and for said
state, personally appeared Mike McGuinness and Gabriela McGuinness known or identified to me to be
the persons who executed the foregoing instrument and acknowledged to me that they executed the
same in their individual capacity and as authorized agents of and on behalf of 8th Street Bistro, LLC.
lN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and
year first above written.
N.E
NOTARY PUBLI o
Residing at
My commission expires:
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ASSET PURCHASE AGREEMENT
TH|S ASSET PURCHASE AGREEMENT (the "Agreement") is made and entered into this 20'h day of
April,2072 ("Effective Date"), by and between 8th Street Bistro LLC, an ldaho Limited Liability Company,
dba Casa Del Sol, Mike McGuinness and Gabriela McGuinness husband and wife (all of which are
collectively referred to herein as "Seller"), and Scout LLC, an ldaho Limited Liability Company ("Buyer").
WHEREAS the Seller desires to seller its entire interest in its business known as Casa Del Sol in
Boise, ldaho, including a sale of Seller's liquor license in use at this location, and Buyer desires to
purchase this business and liquor license, and in consideration of the mutual representations,
warranties, and covenants, and subject to the conditions herein contained, the parties hereto agree as
follows:
ARTICLE I
Agreement of Purchase and Sale
Section 1.1 lncluded Assets. On the terms and subject to the conditions set forth in this
Agreement, Seller hereby agrees to sell, convey, assign, and transfer to Buyer, and Buyer hereby agrees
to purchase and accept from Seller pursuant to a written "Bill of Sale" the equipment, inventory and
other items listed on Exhibit A as well as all assets located on the Premises at the time of Closing. The
Assets shall include, without limitation, all of Seller's r"ight, title, and interest in and to the Assets and
includesthe purchase and sale of any and allof Seller's ownership, rights, title and interest in any and all
tangible and intangible assets of the Sellers Casa Del Sol business, including without limitation, all
inventory, materials, supplies, tools, equipment, vehicles, personal property, real property, furniture,
fixtures, machinery, software, software licènses, goodwill, client lists/files/information, artwork, work
product, trade secrets, engineering data, patents, copyrights, trademarks, service marks, logo types,
marketing materials and proprietary rights and information. (all items within this paragraph are
collectively referred to herein as "Assets").
Section l-.2 Further Acts and Documents. Seller further agrees, upon reasonable request
from Buyer, to execute and deliver to Buyer such further bills of sale, endorsements and other good and
sufficient instruments of conveyance, transfer, and assignment as may be reasonably necessary for
Buyer, its successors and assigns to acquire and possess allof the Assets transferred by Seller.
ARTICLE II
Purchase Price
Section 2.1 Purcha Price. The purchase price (the "Purchase Price") payable by Buyer shall
be Two Hundred Twenty Thousand Dollars and No/100 (5220,000.00). The total Purchase Price shall be
paid as follows:
$SS,OOO.OO Cash payable upon the complete execution of the Management
Agreement to which this Purchase and Agreement is an Exhibit, the receipt of which is hereby
acknowledged by Seller. This sum shall be paid to Seller as a cash deposit on the purchase price and
applied to the purchase price at Closing. lf the Closing does not occur for any reason then the full
amount shall be returned to Buyer within 10 days of written demand.
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$35,000.00 Cash payable on or before July 1, 2012. This sum shall be paid to and
held in escrow by Pioneer Title in Boise, ldaho (at Buyer's expense) and released to Seller at Closing, or
otherwise returned to Buyer should the Closing not occur for any reason'
5150,000 Cash at Closing of this Purchase and Sale Agreement
Representat¡onr, *. llÏi"i j it I ndem nity by set ler
Seller hereby represents to Buyer as of the date of this Agreement and as of closing as follows:
Section 3.1- Financial lnformation. To the best of Seller's knowledge, the Business' financial
information provided to the Buyer are complete and correct in all material respects, and were prepared
in the ordinary course of business as of the date indicated, and shall be updated by Seller for Buyer as of
Closing.
Section 3.2 Absence of Undisclosed Liabilities. To the best of Seller's knowledge, except as
disclosed on the Business'financial statements, there has not been any material adverse change in the
business, condition (financial or otherwíse), Assets, Liabilities, properties or operations of Business, and
there are no liabilities, whether absolute, accrued, prepaid revenue, contingent or otherwise, arising
through the ownership or opei'ation of Business which materially affect the Assets, Liabilities or the
operation of Business, and the Seller knows of no basis for the assertion against the Seller of any
liability.
Section 3.3 No Default. Seller is not in default under the terms of any contract, agreement,
lease, license or understanding to which Seller is a party, and which default will result in any loss or
damage to Seller, nor has any condition or event occurred which, after notice, the passage of time, or
otherwise, would constitute a default under or breach of any terms, and Seller is not aware of any
condition that will result in a default under any terms.
Section 3.4 Taxes. Seller has filed all federal, state and local income, sales, use, excise,
withholding, franchise, payroll and other tax returns and reports required to be filed in connection with
Seller's ownership and operation of the Business, and all taxes due and payable have been paid' To the
best of Seller's knowledge, all federal, state, local and foreign tax returns and reports were and are in all
material respects true, complete, and correct and filed on a timely basis.
Section 3.5 Tax Lien. There are no tax liens or security interests on any of the Assets.
Section 3.6 Clear Title to Assets. Seller has good and marketable title to the Assets, free and
clear of all mortgages, pledges, security interests, UCCs, liens, or encumbrances.
Section 3.7 lnventories. All items of lnventory to be acquired by Buyer pursuant to this
Agreement (i) were acquired by the Business in the ordinary course of operations, (ii) are in saleable
condition per industry standards, (iii) may be used for the items' intended purposes, (iv) are (a) not
unsuitable for resale due to age, obsolescence, expiration or approaching expiration or (b) are
returnable pursuant to a manufacturer's return policy for outdated and short-dated products, and (v)
were purchased, handled, stored and sold in accordance with all federal, state and local governmental
laws and regulations. Buyer is not purchasing items of lnventory that are (i) not suitable for resale due to
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age, obsolescence, expirat¡on or are approaching an expiration date or (ii) not returnable pursuant to a
manufacturer's return policy for outdated and short-dated products'
Section 3.8 Emplovment Obligations and Benefits. As of Closing, all salaries, wages, vacation
pay, holiday pay, short or long-term disability, pension, reimbursement of expenses, compensation for
paid leave, bonuses of any kind, payroll taxes, payroll tax reporting compliance, workers compensation,
and benefits of any kind payable to any person employed by Seller ("Employee") or independent
contractor employed or hired by Seller shall have been paid in full, and all obligations to comply with all
reporting requirements shall have been performed in full. Seller is in substantial compliance with all
federal, state and other applicable laws respecting employment, employment practices, terms,
conditions of employment, employment benefits, and wages and hours.
Section 3.9 Condition of Lease Propertv. To the Seller's knowledge, the use of the Leased
property, including, but not limited to, paving, sidewalks, parking areas, landscape areas, sprin kler
system(s), foundations, walls, roofs, other structural components, electrical, plumbing, heating and air
conditioning systems, windows and locks have been maintained and in good operating condition and
repair, subject only to routine maintenance. All sewer, water, electrical, gas and telephone services are
connected to the public utility network. To the best of Seller's knowledge the Leased Property, at
Closing, meets all applicable zoning, health, safety, and disability access requirements, as required by
applicable federal, state, and local laws, rules, and regulations'
Section 3.10 Compliance wíth Law. Seller has not received any notices of violation of any law,
regulation, condition of permit or license, order, ordinance, or any requirement noted in or issued by
any federal, state or local department having jurisdiction over or affecting the Business or Assets that
has not been corrected, resolved or withdrawn, and to the best Seller knowledge, the Business is and
has been conducted in complíance with all applicable federal, state, and local laws and regulations in all
material respects.
Section 3.1-l- Litigation Or Claims. To the best of Seller's knowledge, there are no claims,
actions, suits, arbitrations, governmental investigations, inquiries, or proceedings pending or, to the
knowledge of Seller, threatened against or involving Seller, Assets, Liabilities or the Business, including
any claims based upon any theory of errors and omissions or professional malpractice, before any court,
governmental or administrative body or agency, or private arbitration tribunal. There are no facts upon
which material claims may be made against Seller, Assets, Liabilities or the Business, nor are there any
outstanding orders, writs, injunctions, or decrees of any court, arbitrator or governmental agency which
adversely affect or could adversely affect the Assets, Liabilities or the Business. There is no judgment,
decree or order against Seller, or, of Seller, any of their directors or officers (in their capacities as such),
that could prevent, enjoin, or materially alter or delay any of the transactions contemplated by this
Agreement. Seller has no plans to initiate any litigation, arbitration or other proceeding against any third
party.
Section 3.1-2 Oreanization, Good Standine and Qualification. Seller is an ldaho Professional
Limited Liability Company duly organized, validly existing and in good standing under the laws of the
state of ldaho. seller has full corporate power and authority to carryon its business as and where now
conducted and to own or lease and operate its properties at and where now owned, leased or operated.
Seller is duly qualified to do business and is in good standing in every jurisdiction in which the property
owned, leased or operated by Seller or the business conducted by Seller make such qualification
necessary.
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Section 3,13 Authoritv To Contract. Seller has the full right, power and authority to execute,
deliver and perform the terms of this Agreement and all documents and agreements necessary to give
effect to the provisions of this Agreement. Upon the execution and delivery of this Agreement by Seller,
no further action will be necessary to make this Agreement valid and binding upon Seller according to its
terms.
Section 3.14 No Limit On Auth¡Of[y. The execution, delivery, and consummation of this
Agreement by Seller will not, with the passage of tÌme, the giving of notice, or otherwise, {i) cause Seller
to be in violation or breach of any law, regulation, judgment, administrative order, contract, agreement,
or other restriction to or by which Seller is subject or bound, or (ii) result in the acceleration or
termination of any loan or security agreement to which Seller is a party. There are no restrictions in the
Articles of Organization, amendments to the Articles, Operating Agreement, minutes, membership
interest of Seller, indenture, credit agreements, or other agreement limiting the right or power of Seller
to sell the Assets and Liabilities. No approval or consent of any person, firm, or other entity is required
to be obtained by Seller for the execution, delivery, and consummation of this Agreement by Seller.
Section 3.15 lndemnitv. Seller will indemnify, defend and hold harmless the Buyer, from and
against any and all losses, damages, liabilities, claims, deficiencies, costs, expenses, expenditures,
including, without limitation, reasonable attorneys' fees and court costs, incurred or arising before the
Closing Daie with respect to any misrepresentation, bi'each of a representation or warranty under this
Agreement, or nonfulfillment of any agreement or covenant to be performed by Seller under this
Agreement, or any liability created before closing known or unknown'
Section 3.16 Non Complete. Seller agrees that it will not directly or indirectly, as an owner,
partner, employee or agent compete with Buyer in any Business involved in food or alcohol sales for a
period of sixty (60) months from closing within L0 miles of the Casa Del Sol location at closing. The
parties have attempted to limit the Seller's right to compete only to the extent to protect the rights of
the Buyer. lf the scope of enforceability of the restrictive covenant is in any way disputed at any time, a
court may modify and enforce the covenant to the extent that it believes it to be reasonable under the
circumstances existing at that time or otherwise allowed under applicable law.
Section L7 Transition assistance. Seller agrees to provide to Buyer at Buyer's request up to
40 hours of assistance to Buyer for the transition of operations and processes, the consideration for
which is include in the purchase price.
Section 3.18 Survival. The representat¡ons and warranties made herein by Seller shall be true
and complete in all material respects on and as of Closing with the same force and effect as though such
representations and warranties have been made on and as of Closing. The Seller acknowledges that this
contract shall survive the Closing of this transaction as to the terms and conditions herein.
ARTICLE IV
Representations, Warranties and lndemnity of Buyer
Buyer hereby represents and warrants to Seller as follows:
Section 4.1 Oreanization and Standine. Buyer is a limited liability company duly organized,
validly existing, and in good standing under the laws of the State of ldaho.
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Section 4.2 AuthoritV. Buyer has full power and authority to execute and deliver this
Agreement and all documents and instruments referred to herein and contemplated hereby and to carry
out of the terms and conditions hereof and thereof. Buyer has taken all action necessary to authorize
the execution, delivery, and performance of this Agreement and all related documents and instruments.
Section 4.3 No Default. The execution, delivery, and performance of this Agreement does
not violate or constitute a default under any mortgage, indenture, promissory note or similar agreement
to which Buyer is a party or by which it is bound, Buyer's Operating Agreement, any court injunction or
decree, or any valid and enforceable order of any governmental agency having jurisdiction over Buyer'
Section 4.4 Survival. The representations and warranties made herein by Buyer shall be true
and complete on and as of Closing with the same force and effect as though such representations and
warranties have been made on and as of Closing. The Buyer acknowledges that this contract shall
survive the Closing of this transaction as to the terms and conditions herein.
Section 4.5 lndemnitv. Buyer will indemnify, defend and hold harmless the Seller from and
against any and all losses, damages, liabilities, claims, deficiencies, costs, expenses, expenditures,
including, without limitation, reasonable attorneys' fees and court costs, incurred or arising after the
Closing Date with respect to any misrepresentation, breach of a representation or warranty under this
Agreement, or nonfulfillment of any agreement or covenant to be performed by Seller under this
Agreement, or any liability created before closing known or unknown.
ART]CLE V
Closing
Section 5.1 Time and Place of Closing. The closing ("Closing") shall occur at a time and
location agreed to by the parties but which shall occur within ninety (90) days of the occurrence of all of
the following three events: (a) written delivery of Buyer's exercise of its Option to Purchase as set forth
in the Management Agreement, and (b) Buyer shall have negotiated a lease with landlord sat¡sfactory to
the Buyer for use of the premises for the business, and (c) approval by Alcohol Beverage Control
approving the sale and complete transfer of the Seller's Liquor License to Buyer. Closing costs shall be
split equally between the Buyer and Seller. All prepaid expenses to be prorated.
ARTICLE VI
Miscellaneous
Section 6.1 Time ls of the Essence. Alltimes provided for in this Agreement, or in any other
instrument or document referred to herein or contemplated hereby for the performance of any act, will
be strictly construed, it being agreed that time is of the essence of this Agreement'
Section 6.2 Construction. Both Seller and Buyer have been or have had the opportunity to
be represented by legal counsel in the course of the negotiation for and the preparation of this
Agreement. Accordingly, in all cases, the language of this Agreement shall be construed simply according
to the fair meaning, and not strictly for or against either party regardless of which party caused the
preparation of this Agreement.
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Section 6.3 Notices. All notices, requests, and other communications hereunder will be
deemed to have been given when deposited in the United States mail in a sealed envelope, postage
prepaid, registered or certified return receipt requested, and addressed as follows:
Buyer Scout LLC
12547 W. Camas Drive
Boise, lD 83709
Seller: 8th Street Bistro LLC
3872 Bunchberry Way
Boise, ldaho 83704
Any party may hereafter designate other addresses to which notice may be sent, upon written
notice sent to the other at the address above designated, or subsequently designated, in accordance
herewith.
Section 6.4 Governins Law. All rights and obligations of the parties arising out of this
Agreement will be construed and enforced in accordance with the laws of the State of ldaho.
Section 6.5 Further Assurances. Each party shall at any time after Closing execute and
deliver to the other party all such additional instruments of conveyance and assignment, certificates, or
documents as such other parties may reasonably request in order to carry out the provisions or purpose
of this Agreement.
Section 6.6 Entire ment. This Agreement, including the exhibits hereto, constitutes
the entire agreement with respect to the subject matter hereof and supersedes, merges, and replaces
all prior negotiations, offers, promises, representations, warranties, agreements, and writings with
respect to such subject matter, both written and oral. There are no representations, warranties,
agreements, or undertakings of any party hereto with respect to the transactions contemplated by this
Agreement other than those set forth in this Agreement, including the exhibits hereto or in the
documents delivered at Closing.
Section 6.7 Amendment. This Agreement may be amended only by a writing signed by both
parties specifically denominating it as an amendment hereto. This contract shall bind and inure to the
benefit of the successors and/or assigns of the Parties hereto'
Section 6.8 Waiver. Any party may waive the performance of any obligations owed to it by
any other party hereunder which shall not be construed to act as any further waiver of any rights or
responsibilities contained herein.
Section 6.9 Titles. The section and article titles contained in this Agreement are for
convenience only and shall have no substantive bearing on the interpretation of this Agreement'
Section 6.L0 Counterparts. This Agreement may be executed in two (2) or more duplicate
counterparts and upon such execution shall be considered a single document as though each party had
executed the same counterpart.
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Section 6.11 Exhibits. All exhibits or agreements referred to in this Agreement shall be
deemed to be incorporated herein by reference and attached hereto.
Section 6,12 Assisnability. No party shall assign this Agreement in whole or in part without
the prior written consent of the other party, Any assignment without such consent shall be void and of
no effect. This Agreement shall be binding on Buyer and Seller and their successors and assigns.
Section 6.13 Severabilitv. lf any term or condition of this Agreement shall be held invalid in
any respect, such invalidity shall not affect the validity of any other term or condition hereof. The parties
hereto acknowledge that they would have executed this Agreement with any such invalid term or
condition excluded.
Section 6.14 Broker. Any fees or expenses for any Broker involved in this Transaction shall be
paid for by Seller. Buyer and Seller confirm that in this transaction, the brokerage involved had the
following relationship with the Buyer and Seller:
a. The Broker working with the Buyer is acting as a NON-AGENT for the Buyer,
b. The Broker working with the Seller is acting as an AGENT for the Seller.
lN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first
written above.
BUYER: SELLER:
SCOUT LLC an ldaho Limited Liability Company 8th Street Bistro, LLC, Mike McGuinness
Gabriela McGuinness
Pho Xayamahakham, Member Mi
gth
uin individually and on behalf of
Bistro, LLC
riela ness individually and on behalf
of 8th Street Bistro, LLC
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STATE OF IDAHO
County of Ada
On rhis Aültlr, of April, 20L2, before me, the undersigned, a Notary Public in and for said
state, personalli appeared Pho Xayamahakham, known or identified to me to be the person who
executed the foregoing instrument on behalf of Scout LLC, and acknowledged to me that he executed
the same.
lN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and
year first above wrítten.
NOT PUBLIC
Residing at:
My commission expires:
STATE OF IDAHO
County of Ada
on this âMU of April, 20L2, before me, the undersigned, a Notary Public in and for said
state, personally appeared Mike McGuinness and Gabriela McGuinness known or identified to me to be
the persons who executed the foregoing instrument and acknowledged to me that they executed the
same in their individual capacity and as authorized agents of and on behalf of 8th Street Bistro, LLC.
lN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and
year first above written.
:ss
:ss
NOTARY PU
Residing at:
My commission expires:
B FOR I
ASSET PURCHASE AGREEMENT- Page 8 of L0
  ) 
)z  
) 
 t is v ril, 2012, b f r  ,  i ,     
te, rsonally   ,  r i i      e   
t     t ,       
 
I  ,   t    i d  i i l l    
r i  Wm 93mm @mnom 3" “07:1 " “(£3 AFWPUBLICVF fi‘l’DAfié’ 5 #2  ‘d‘  QZDISE 8!; 
g 
4’}. 0: s: I g  
E, .0 
i   Ar IQ *df)! \0 
 } 
)z  
) 
O  i  y ril, 2012, befor  ,  ,  t ry     
ll      
           
  i    l  01‘8th  
I  S , I  t    fi d  l l    
r  
‘9 "o . “A“ N‘ 8 @110) Q ‘ f Mgrmm Manflw 5 g' 7'44» ‘19“: L IDAHO 
E: i ‘c‘ #26:;   
3215:0‘9UC ._ 35 i   
2' “'0 0...? s: , u o . «'9 OR I P5“ o.» ""uuuu‘“. 
ENT—  0 1
000468
EXHIBIT A
7
2
State of ldaho Liquor License #11299
All assets listed below:
Hanging Lights(2 still in box)
Hostess Stand
Custom Booths
Pedestal tables(6 not put together)
Oak chairs(40 upholstered)
Booster seats
Stainless steel ice storage/water spicket
Hand sink and fixture
Stainless steel rack Coffee area
Deli disp¡ay case
6 Burner gas rcn}e,24" Gr¡ll Dbl Oven
Large stainless steel double door refrigerator
Stâinless steel chêese melter
Hood vent and fire system
Stainless steel 2 level prep table
Stiainless steel handsink
Stainless Steel 6' x 4' backboard
Assorted shelving
Small tables
Tabletop Refer Cooler Silver Kìng
True 2 door 12 pan refer
Victory 2 door reachin
Chesi Freezers
Beverage Air refer reach¡n I pan
Delfield 2 drawer 12 pan cold table
4' Mercô Food warmer custom window
Fire extinguishers
Upright freezer
P¡tco Fr¡alator deep Fryer
Computerfor W¡-Fi
Shelves
Desk
Double door storage cabinet
Four drawer file cabinet
Black locking cabinet / stand
Steel sâfe Wlocking drawers
Trash cans
Dlink Switch 5 Port
Stainless steel racks (in walk-¡n cooler)
Mop Bucket with mop handles
Outside Display Case
Bar stools
6 speakers
XXXX TOTALPAGEI
10
'l
7
26
75
4
1
1
3
1
I
1
1
1
1
1
1
1
n
'l
1
I
I
1
1
1
2
1
1
1
1
1
1
1
1
1
3
1
10
1
1
7
1
Vulcan
Bev-Air
Lang
2,000
300
1 1,000
7,500
6,000
200
500
350
500
2,000
2,000
5,000
1,000
8,000
200
250
1,000
s00
400
1,500
2,000
1,500
600
1,500
2,000
250
65
350
750
300
100
300
r00
150
100
250
75
50
500
75
200
1,100
200
$62,715
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I
2
1
1
1
1
1
1
1
1
E
I
1
1
1
1
1
J
1
I
1
1
1
6
1
I
1
1
1
1
1
1.5
1
2
1
1
American Dish Service AF-30 Dishmachine
Clean/Rinse Tables with Hose Sprayer
2 hole pot warmer SS Stâtion
Magic Chef Counter Refer
Wooden storage shelves (S wall)
Belkin WiFi Router
HP't100 printer
Walkin Cooler Norlake 6 X I
4'Metro Shelf
2" Metro shelf
Metal shelves 14'2-5' 1-6' 1-7'
Worktable
Custom Bar cooler & Compressor
Antique Hutch
POS Cabinet Siand
Wells 2 drawer Warmer
V¡ctory Refer
Waiting Benches
Track Light 10 Amber
Track L¡ght 5 spot
Track Light 4 amber
Track Light 6 spot
Antique Newspaper rack holder
Silk floral plants
Hostess Stand
Please wa¡t to be seated s¡gn stands
Wine Rack
lce machine Hoshisaki
Koala Baby Changing table
Fireplace decorative candle screen
Fireplace
Fireplace fuel
Sta¡nless steel storage råck
Curtains plus holders
Kitchen Hand sink
Wooden storage shelves (W wall)
3,000
750
2,000
$200
150
50
$100
6,000
250
200
750
100
1,500
1000
350
1,500
1,200
400
400
100
80
50
200
125
300
250
50
1,500
150
50
500
100
150
100
300
150
XXXX TOTALPAGE2
XXXX TOTALPAGESl &2
$24,055
$86,770
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11-24
-irìõiõt- CASHIER'S CHECK o63i,5200172
April 19,2012
**$35,000.00**
Operatorl.D.: ¡dho0652 ¡dho0¡105
pAyrorHEoRDERoF ***MIKE H MCGUINNES***
***Thirty-five thousand dollars and no cenfs***
WELLS FARGO BANK, N,A.
108 E PLAZA DR
EAGLE, ID 83616
FOR INQUTR|ES CALL (480) 394€122
if
LJI
,J
;:;|:
(4
//ls //
volD
ATJTHORIZED SIGNATURE
il.OÊ:l 5 ¿OO ¡? er' tl I ? LOOO t1.8r!l.BË t 5 ¡ l5å ¿il'
Og—Afm 421+; ’  
‘ ; int-0  i lmom  
PAY TO T E O DER OF *** I   I *** 
***Thirty-five S c ts*** 
.  
3   
. 6  
I I  ( ) 94—312  
WDEESE ULTEM HIELOU EhBflLEEL SLLSBEW 
0 520 1 72 
,  
**$35,000.00** 
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ED'EF—FEC‘H‘VF: 
CERTIFICATE OF ”L 
ASSUMED BUSINESS NAME 12mm mum 
Pursuant to Section 53-504, Idaho Code. the undersigned 
: w, I, , r, _ 
submits for filing a certificate ofAssumed Business NameELERL "1' 37‘ I i} f' JTATE 
I I I' 
W. 
I I I I | f I. . 
1. The assumed business name which the undersigned use(s) in the transaction of 
business is; 
C430 8&1 30‘ 
2. The true name(s) and Mum address(es) of the entity or individual(s) doing 
business under the assumed business name: 
Name mm ‘31.“ 5+ B\S+vo LL£— 5672 Wham]: MAIL (1438(6n - ~ find, an @5704 
3. The general type of business transacted under the assumed business name is: 
IX] Retail Trade D Transportation and Public Utilities 
E] Wholesale Trade [:1 Construction 
C] Services El Agriculture 
E] Manufacturing E] Mining Sm't ce”'fi‘?a‘e Of 
. 
Assumed Business [3 Finance, Insurance, and Real Estate Name and 52530 fee to: 
4. The name and address to which future Secretary of State 
correspondence should be addressed: 450 North 4th Street 
3371 3 PO Box 83720 
—. Boise ID 83720-0080 __m:=.__LJO_3§J_o_q-__ 208 334-2301 
5. Name and address for this acknowledgment 
copy is (ifotherthant4 above): 
Secretary ofsute use only 
Signature: m2, mag 
Printed Name: mflg MGM‘s 
Capacity/rifle: fifi C3 
Signature: 07! ”L ~—-—" I IMHO SECRETHRY 0F STRTE 
Printed Name: M a un! Mg gm,“ s£ “94céfifir/a'12 35 :98 
Capacitymtle: 1 9 25-09 = 25.39 nssun m: a a 
W ‘1){65'039000472
228 
T0 the SECRETARY OF STATE STATE OF IDAHO 
. The assumed business name is: CASA DEL SOL 
. The assumed business name was filed with the Secretary of State's Office 
- D Cancellation. The persons who filed the certificate no longer claim an interest in 
. The assumed business name is amended to: Gone Rogue Pub 
. The true names and business addresses of the entity or individuals doing 
' [j The type of business is amended to read: 
, The name and address to which future correspondence should be addressed 
. Name and address for this acknowledgment copy is: 
CANCELLATION ORAMENDMENT 01:5 E" mi 
CERTIFICATE OFASSUMED BUSINES§ MM; M- 9 :3 he (Please type or print legibly. Instructions are included on the back of the app 
Pursuant to Section 53- 507 and 53- 508, Idaho Code the undermyned gives WM 
of the action(s) indicated below. 
on MEL as file number 0155035 
the above assumed business name and cancel the certificate in its entirety. 
business under the assumed business name are amended as follow: 
Add: Delete: N_2.n_l_e: 1°;d SS: 
D 8th St Bistro LLC ( “3458!) 3872 Bunchberry Way, Boise, ID 83704 
E] Scout, LLC (IA-“Oak"! a) 12547 W Camas Dr.. Boise. ID 83709 
El D 
Retail Trade E] Manufacturing E] Transportation and Public Utilities 
El Wholesale Trade [:1 Agriculture L] Finance. Insurance, and Real Estate 
:1 Services [:1 Construction I] Mining 
is changed to read: 
Scout LLC, 12547 W Camas Drive. Boise, ID 83709 
Scout LLC 
12547 W Camas Drive 
Boise. ID 83709 A 
A Secretary of State use only 
SignaturezK M M95/ 
Printed Name: Michael McGuinness 
Capacity: Manager/Member of 8th Street Bistro 
Signature- 11mm 95mm or sum: 
_ . 1II/16/212 85:.- Pnnted Name. m: 556 CT: 264523 ml: 1343M? 
. 1918.H= 19.” ”MM!!! CapaCIty: 
abn_s'm1d.pmd mm 
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Idaho Commercial Lease Agreement
l. This commercial Lease Agreement ("Lease") is made and effective
t { tf z / ¿ '/'¿- ,lDatef , by and between Foster Family Limited parrnership, MelindaL. Foster, General Partner ("Landlord"j und Scout, LLC (,,ienant,,).
Landlord is the owner of land and improvements commonly known and numbered as 409 S. 9th,Boise' Idaho"¡*dlord 
makes available for lease a portion of the Building designated as suiteI03 (the "Leased premises").
Landlord desires to lease the Leased Premises to Tenant, and Tenant desires to lease the LeasedPremises from Landlord for the term, at the rental and uion the covenants, conditions andprovisions herein set forth.
THEREFORE, in consideration of the mutual promises herein, contained and other good andvaluable consideration, it is agreed:
1. Term.
A' Landlord hereby leases the Leased Premises to Tenant, and Tenant hereby leases the samefrom Landlord, for an "Initial Term" beginning october l',20l2and ending September 30,2017.Landlord shall use its best-efforts to give tenant possessión as nearly as possible at the beginningof the Lease term' If Landlord is unubl" to timely provide the Leased premises, rent shall abatefor the period of delay" Tenant shall make.ro other ctaim against Landlord for any such delay.
2, Rental.
A' Tenant shall pay to Landlord during the Initial Term rental of $ 1g,000 per year, payable ininstallments of $ 1,500 per month. Each installment puy-"ot shall be due in advance on the firstday of each calendar month during the lease term tolandlord at 5904 Randolph Dr. Boise,ID836709 or at such other place desþated by written notice from Landlord or Tenant. The rentalpayment amount for any partial calendar months included in the lease term ,h"li b.;.;;;rJ;;
a daily basis' Tenant shall also pay to Landlord a "security Deposit,, in the amount of N/A. If therent payment is more than three days late, there will be a óharge of $30 per day.
B. The rental for the lease term, shall be
As of October l,Z0l4 $1,750 Per month
As of October 1,2016
3. Use
$1,900 per month.
Notwithstanding the forgoing, Tenant shall not use the Leased premises for the purposes ofstoring, manufacturing or selling any explosives, flammables or other inherently dangeroussubstance, chemical, thing or ¿evice.
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4. Sublease and Assignment.
Tenant shall have the right without Landlord's consent, to assign this Lease to a corporation with
which Tenant may merge or consolidate, to any subsidiary of Tenant, to any corporãtion under
common control with Tenant, or to a purchaser of substantially all of Tenant's assets. Except as
set forth above, Tenant shall not sublease all or any part of the Leased Premises, or assign this
Lease in whole or in part without Landlord's consent, such consent not to be unreasonably
withheld or delayed.
5. Repairs.
During the Lease term, Tenant shall make, at Tenant's expense, all necessary repairs to the
Leased Premises. Repairs shall include such items as routine repairs of floors, walls, ceilings,
and other parts of the Leased Premises damaged or worn through normal occupancy, .*..pi fo,
major mechanical systems or the roof subject to the obligations of the parties otherwise set
forth in this Lease.
6. Alterations and Imnrovements.
Tenant, at Tenant's expense, shall have the right following Landlord's consent to remodel,
redecorate, and make additions, improvements and replacements of and to all or any part of the
Leased Premises from time to time as Tenant may deem desirable, provided the same are made
in a workmanlike manner and utilizing good quality materials. Tenant shall have the right to
place and install personal properry, trade fixtures, equipment and other temporary instJladons
in and upon the Lgased Premises, and fasten the same to the premises. All personal property,
equipment, machinery, trade fixtures and temporary installations, whether àcquired Èy fenant at
the commencement of the Lease term or placed or installed on the Leased Prernises by Tenant
thereafter, shall remain Tenant's property free and clear of any claim by Landlord. Tenant shall
have the right to remove the same at any time during the term of this Lease provided that all
damage to the Leased Premises caused by such removal shall be repaired by Tenant at Tenant's
expense.
7. Prorlerfy Taxes.
Landlord shall pay, prior to delinquency, all general real estate taxes and installments of special
assessments coming due during the Lease term on the Leased Premises, and all personal
property taxes with respect to Landlord's personal properfy, if any, on the Leased Premises.
Tenant shall be responsible for paying all personal property taxes with respect to Tenant's
personal properly at the Leased Premises.
8. Insurance.
A. If the Leased Premises or any other part of the Building is damaged by fire or other casualty
resulting from any act or negligence of Tenant or any of Tenant's agents, employees or invitees,
rent shall not be diminished or abated while such damages are under repair, and Tenant shall be
responsible for the costs ofrepair not covered by insurance.
B. Landlord shall maintain fire and extended coverage insurance on the Building and the Leased
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Premises in such amounts as Landlord shall deem appropriate. Tenant shall be responsible, at its
expense, for fire and extended coverage insurance on all ofits pêrsonal property, including
removable trade fixtures, located in the Leased Premises.
C. Tenant and Landlord shall, each at its own expense, maintain a policy or policies of
comprehensive general liability insurance with respect to the respective activities of each in the
Building with the premiums thereon fully paid on or before due date, issued by and binding
upon some insurance company approved by Landlord, such insurance to afford minimum
protection of not less than $1,000,000 combined single limit coverage of bodily injury, property
damage or combination thereof. Landlord shall be listed as an additional insured on Tenant's
policy or policies of comprehensive general liability insurance, and Tenant shall provide
Landlord with current Certificates of lnsurance evidencing Tenant's compliance with this
Paragraph. Tenant shall obtain the agreement of Tenant's insurers to notiff Landlord that a
policy is due to expire at least (10) days prior to such expiration. Landlord shall not be required
to maintain insurance against thefts within the Leased Premises or the Building.
9. Utilities.
Tenant shall pay all charges for water, sewer, gas, electricity, telephone and other services and
utilities used by Tenant on the Leased Premises during the term of this Lease unless otherwise
expressly agreed in writing by Landlord. In the event that any utility or service provided to the
Leased Premises is not separately metered, Landlord shall pay the amount due and separately
invoice Tenant for Tenant's pro rata share of the charges. Tenant shall pay such amounts within
fifteen (15) days of invoice. Tenant acknowledges that the Leased Premises are designed to
provide standard office use electrical facilities and standard office lighting. Tenant shall not use
any equipment or devices that utilizes excessive electrical energy or which may, in Landlord's
reasonable opinion, overload the wiring or interfere with electrical services to other tenants.
Utilities will not be billed unless they can be separately identified.
10. Signs.
Following Landlord's consent, Tenant shall have the right to place ón the Leased Premises, at
locations selected by Tenant, any signs which are permitted by applicable zoning ordinances and
private restrictions. Landlord may refuse consent to any proposed signage that is in Landlord's
opinion too large, deceptive, unattractive or otherwise inconsistent with or inappropriate to the
Leased Premises or use of any other tenant. Landlord shall assist and cooperate with Tenant in
obtaining any necessary permission from govemmental authorities or adjoining owners and
occupants for Tenant to place or construct the foregoing signs. Tenant shall repair all damage to
the Leased Premises resulting from the removal of signs installed by Tenant.
11. Entry.
Landlord shall have the right to enter upon the Leased Premises at reasonable hours to inspect
the same, provided Landlord shall not thereby unreasonably interfere with Tenant's business on
the Leased Premises.
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12. Building Rules.
Tenant will comply with the rules of the Building adopted and altered by Landlord from time to
time and will cause all of its agents, employees, invitees and visitors to do so; all changes to
such rules will be sent by Landlord to Tenant in writing. The initial rules for the Building are
attached hereto as Exhibit "4" and incorporated herein for all purposes.
13. Damage and Destruction.
Subject to Section 8 A. above, if the Leased Premises or any part thereof or any appurtenance
thereto is so damaged by fire, casualty or structural defects that the same cannot be used for
Tenant's purposes, then Tenant shall have the right within ninety (90) days following damage to
elect by notice to Landlord to terminate this Lease as of the date of such damage. In the event of
minor damage to any part of the Leased Premises, and if such damage does not render the
Leased Premises unusable for Tenant's purposes, Landlord shall promptly repair such damage at
the cost of the Landlord. In making the repairs called for in this paragraph, Landlord shall not be
liable for any delays resulting from strikes, govemmental restriclions , inability to obtain
necessary materials or labor or other matters wtrich are beyond the reasonable control of
Landlord. Tenant shail be relieved from paying rent and other charges during any portion of the
Lease term that the Leased Premises *. inóp.iuble or unfit for o"*p*"y, o-, ur., in whole or in
part, for Tenant's purposes. Rentals and other charges paid in advanðe foi any such periods shall
be credited on the next ensuing payments, if any, but if no fi.rrther payments are to be made, any
such advance payments shall be refunded to Tenant. The provisions ãf this paragraph extend nãt
only to the matters aforesaid, but also to any occruïsnce which is beyond Tånant's reasonable
control and which renders the Leased Premises, or any appurtenance thereto, inoperable or unfit
for occupancy or use, in whole or in part, for Tenant', purporar.
14. Default.
If default shall at any time be made by Tenant in the payment of rent when due to Landlord as
herein provided, and if said default shall continue for fifteen (15) days after written notice
thereof shall have been given to Tenant by Landlord, or if default shall be made in any of the
other covenants or conditions to be kept, observed and performed by Tenant, and such default
shall continue for thirry (30) days after notice thereof in writing to Tenant by Landlord without
correction thereof then having been commenced and thereafter diligently prôsecuted, Landlord
may declare the term of this Lease ended and terminated by giving Ten*i,*ittrn notice of such
intention, and if possession of the Leased Premises is not surrendãred, Landlord may reenter
said premises. Landlord shall have, in addition to the remedy above provided, any other right or
remedy available to Landlord on account of any Tenant default, either in law or equity. tandlord
shall use reasonable efforts to mitigate its damages.
15. OuÍet Possession.
Landlord covenants and wa:rants that upon perfonnance by Tenant of its obligations hereunder,
tandlord will keep and maintain Tenant in exclusive, quiet, peaceable and unãisturbed and
unintemrpted possession of the Leased Premises during the term of this Lease.
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16. Condemnation.
If any legally, constituted authority condemns the Building or such part thereof which shall
make the Leased Premises unsuitable for leasing, this Lease shall cease when the public
authority takes possession, and Landlord and Tenant shall account for rental as of that date.
Such termination shall be without prejudice to the rights of either parry tg recover compensation
from the condemning authority for any loss or damage caused by the condemnation. Nãither
parfy shall have any rights in or to any award made to the other by the condemning authority.
17. Subordination.
Tenant accepts this Lease subject and subordinate to any mortgage, deed of trust or other lien
presently existing or hereafter arising upon the Leased Premises, or upon the Building and to
any renewals, refinancing and extensions thereof, but Tenant agrees that any such mortgagee
shall have the right at any time to subordinate such mortgage, deed of trust or other liento this
Lease on such terms and subject to such conditions as such mortgagee may deem appropriate in
its discretion' Landlord is hereby irrevocably vested with fulI po\¡/er and authority io subordinate
this Lease to any mortgage, deed of trust or other lien now existing or hereafter placed upon the
Leased Premises of the Building, and Tenant agrees upon demand to execute such further
instruments subordinating this Lease or attorning to the holder of any such liens as Landlord
may request. In the event that Tenant should fail to execute any instrument of subordination
herein require d to be executed by Tenant promptly as requested, Tenant hereby irrevocably
constifutes Landlord as its attorney-in-fact to execute such instrument in Tenant's name, place
and stead, it being agreed that such power is one coupled with an interest. Tenant agrees that it
will from time to time upon request by Landlord execute and deliver to such persons as
Landlord shall request a statement in recordable form certifuing that this Lease is unmodified
and in full force and efFect (or if there have been modificatio*, thut the same is in full force and
effect as so modified), stating the dates to which rent and other charges payable under this Lease
have been paid, stating that Landlord is not in default hereunder lorif fenant alleges a default
stating the nature of such alleged default) and fuither stating such other matters as Landlord
shall reasonably require.
18. Notice.
Any notice required or permitted under this Lease shall be deeméd suffrciently given or served if
sent by United States certified mail, return receipt requested, addressed as foliows:
If to Landlord to:
Foster Family Limited Partnership, Melinda Foster, General partner
5904 Randolph Dr., Boise, Idaho 83709
If to Tenant to:
Scout, LLC
r0? e fl; ç7rc¡Eo
[Tenantrs Address]
/s-L 
-fJ 937 aL
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Landlord and Tenant shall each have the right from time to time to change the place notice is to
be given under this paragraph by wriuen notice thereof to the other parr¡
19. Brokers.
Tenant represents that Tenant was not shown the Premises by any real estate broker or agent and
that Tenant has not otherwise engaged in, any activity which could form the basis for a claim for
real estate commission, brokerage fee, finder's fee or other similar charge, in connection with
this Lease.
20. Waiver.
No waiver of any default of Landlord or Tenant hereunder shall be implied from any omission
to take any action on account ofsuch default ifsuch default persists oi is repeated, and no
express waiver shall affect any default other than the default specified in thé express waiver and
that only for the time and to the extent therein stated. One or more waivers by iandlord or
Tenant shall not be construed as a waiver of a subsequent breach of the same covenant, term or
condition.
21. Headings.
The headings used in this Lease are for convenience of the parties only and shall not be
considered in interpreting the meaning of any provision of this Lease.
22. Successors.
The provisions of this Lease shall extend to and be binding upon Landlord and Tenant and their
respective legal representatives, successors and assigns.
23. Consent.
Landlord shall not un¡easonably withhold or delay its consent with respect to any matter for
which Landlord's consent is required or desirable under this Lease.
24. Performance.
if there is a default with respect to any of Landlord's covenants, warranties or representations
under this Lease, and if the default continues more than fifteen (15) days after nãtice in writing
from Tenant to Landlord speci&ing the default, Tenant may, at its opti,on and without affectini
any other remedy hereundãr, cure such default and deduct the cost thereof from the next
accruing installment or installments of rent payable hereunder until Tenant shall have been fully
reimbursed for such expenditures, together with interest thereon at arateequal to the lesser of
twelve percent (12%) per annum or the then highest lawful rate. If this Lease terminates prior to
Tenant's receiving full reimbursement, Landlord shall pay the unreimbursed balance plus
accrued interest to Tenant on demand.
25. Compliance with Law.
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Tenant shall comply with all laws, orders, ordinances and other public requirements now or
hereafter pertaining to Tenant's use of the Leased Premises. Landlord shall comply with all laws,
orders, ordinances and other public requirements now or hereafter affecting the Leased
Premises.
26. Final Agreement.
This Agreement terminates and supersedes all prior understandings or agreements on the subject
matter hereof. This Agreement may be modified only by a fi.rtherwriting that is duly executed
by both parties.
27. Governing Law.
This Agreement shall be governed, construed and interpreted by, through and under the Laws of
the State of Idaho.
IN WITNESS
above written.
WHEREOF, the parties have executed this Lease as of the day and year first
[Landlordl Signature BIock
tle
[Tenant] Signature Block
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Commercial Lease Addendum
The parties hereby agree that commercial tease Agreement dated October /!, 2at L2012 by and between Foster Family Limited Partnership, Melinda Foster GeneralPartner ("landlord") and Scout, LLC ("tenant") for use by Tenant as a bar and restaurantis contingenf upon the closing of Tenant's purchase of the Casa De Sol business andTenant's successful acquisition of a valid liquor license, all of which shall occur on orbefore December 15, 2012.
Should Tenant be unable to satisfy these contingencies for any reason by thedate noted above, then the Lease Agreement between the parties hereto (inclusive of
any guarantees) shall be nuttan+veid 
-L< rrn ì ¡1 q k L a n #; /l¡Q a-f<-
Date: 6 ô/L
Landlord
"ÁTenant
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Certificate of Occupancy
Building Official
Jason Blais
This Certificate is issued pursuant to the requirement of the fnternet¡onal Building
Code and certifies that this structure has been inspected for compliance with the
requirements of the code for the occupancy and division of occupancy and the use for
which the proposed occupancy is classifed.
Þate Issuedz tt/5/20l2
Building Permit Number: BLDL2-02924
Project Name: Gone Rougue Pub
Building Address:409 S 8TH ST 103
Owner: FosrER FAMILv LTD pARTNERSHIp 5904 RANDoLpH DR BorsË ID 93709-2152
lype of use/permit: Commercial/Occupation Approval Review
ConstructionTypes: IIIA
Occupant Loadsr 57
Occupant Groupsr A2
Code Edition: IBC - 2009
Automatic Sprinklers Required? Full
Zoning: C-sHD
DescriptiOn' 4.*(Gone Rougue Pub)**Permit to change name from "8th Street Bistro" (Bld09-02136) to
the above name. No change in occupancy and all equípment is remaining. Change in LLC and name of
buisiness only. No work is allowed under this permit.
Arú.A W-r
Planning and Development Services
150 N. Capitol Boulevard Boise, Idaho 83701-0500 208-384-3800
www.cityofboise.org/pds
01 cm a! 1'] ll 
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4L345
ÆBiffiêi
KfiTHTALTH\: DEPARTMENT NumberCentral District Health Department
"To improve the health of our communities by identifying and assuring sustainable so/ufions to community healthissues. "
lssuedro' scour Lr'c
ForThe operation ofA: Food service EsÈablishments
d.b.a.GONE ROGT E PUa409 S STII STREET
BOISE ID 83702
Ada County
Health Authority
This Permit - License is non-transferable and is the property of the issuing agency and may be revoked for failure to maintain compliance
with the applicable health regulations or any applicable state and local laws, ordinances, and regulations as referred to therein.
to/te/zotz
Date lssued
at/otlzot2 L2/3t/zotz
Effective Date - Expiration Date
PERMIT-LICENSE 1  
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Gone Rogue Pub's Photos l Facebook
facebook Stgri Up MIN
Gone Rogue Pub's Photos
Back to Album
111 Gone Rogue Pub
Here is our new logo! Signs are going up today and tomorrow! Hope everyone likes
RI Let us know what you guys think!
la Christine N Barrera, Brian Humphreys, Kim Moen Butler and 6 others like
this.
3 shares
Atomic Treasures Love it!
• October 11, 2012 at 12:58pm • 6 1
ill Chris Harvey Sniper scope and caveman rock, Priceless.October 11, 2012 at 1:13pm • 61
II Terry Abrurzese Now all you need is your very own 'Gone Rogue"house brew„.
October 11, 2012 at 9:11pm • 61
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Double Tap Pub 
L:|—;E This 1 "" - 
We are almost there Rogue Fans! We should have a 
re open date by next Wednesday! 80 ready to be 
open! 
.fi Like I Comment A Share 
0 E; 
Peopie You May Know 
Kimberly Uphoff 
E . ‘ . Add Friend
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BOISE CITY
ALCOHOL BEVERAGE
LICENSE TRANSFER
,,_ K-4 5r¿æ¡ /kstao, ttc(ø".1/&rupç te HEREBy REeuESrrHAr Botsg ctïY ALC6HoL
owNERofiLtcENsE ØcSuøvat, tt)
BÉvERAcE LTcENSE * J /Q /A' OO 7/,f
CURRENTLY ISSUED TO:
NAME OF INDIVIDUAL OR CORPORATION k+ Sfuee1 ßttlYo /tc
DBA Casa M SoL
4.o1 ?4k Sf l-1ots e 7o2 PHONADDRESS
Street City zip
Çaina/< ¿ t/1vl nu'PX-'t)
P SIGN
BE TRANSFEHREDTO:
NAME OF INDIVIDUAL OR CORPORATION ¿c
DBA € Eaêué
ADDRESS la ? t. fg fr,¿"r- tbzsø Fþoz pHoN
Street Citv
*é zip
6ptt¿tø
P IGN
gF
-a- e.
çorA4 Ir:
cþ
i/^7-/z-.
CURRENT LICENSEÉ
>ss
rtþt ln theday ofOn this
tll
*.-
RESI
2
same.sheacknowlsubscribed
to title 18, chapJer 54 idaho code, tlrat the statements contained in the aboveI swear and affirm, under penalty of perjury pu
application for transfer of ihis Boise City
STATEMENT OF OATH
are true and correct to the best of my knowledge.
before me the undersigned, a Notary Public, personally
identified to me to be the person whose narne is
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Double Tap Pub 
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Front nn is upi Getting doserio Opening day! 
Can't wait! 
Ii Uke I Comment A Share 
People You May Know 
Andi Ryan 
3 Add Friend
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Just came in today-‘[ Can't '-.-‘-.v‘ait to fill these up with 
some tasty beverages! 
Ii Like I Comment A Share
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Lake This Page $3 
Shot glasses are in! 
.fi Like I Comment A Share 
0 Mike Kelley and 8 others 
Go ahead and send me a home .1 k 
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Posting some opening night pics! 
Great pic right before open! 
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Jeffrey A. Thomson (ISB #3380) 
jat@elamburke.com 
Geoffrey M. Baker (ISB #5489) 
gmb@elamburke.com 
ELAM & BURKE, P.A. 
251 East Front Street Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
Telephone: (208) 343-5454 
Facsimile: (208) 384-5844 
Attorneys for Defendant Truck Insurance Exchange 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the State of 
California, 
Defendants. 
Case No. CVOl-16-17560 
MEMORANDUM IN RESPONSE TO 
PLAINTIFF'S COUNTER MOTION 
FOR SUMMARY JUDGMENT AND 
REPLY MEMORANDUM IN 
SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
I. INTRODUCTION 
Defendant Truck Insurance Exchange ("Truck") filed its Motion for Summary Judgment, 
Memorandum in Support of Motion for Summary Judgment ("Truck's First Memorandum"), and 
the Affidavit of Jeffrey A. Thomson ("Thomson Affidavit") in this matter on March 22, 2017. 
As fully set forth in Truck's Motion and supporting Memorandum, Truck had no duty to defend 
MEMORANDUM IN RESPONSE TO PLAINTIFF'S COUNTER MOTION FOR SUMMARY 
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FOR SUMMARY JUDGMENT- I 
Electronically Filed
5/16/2017 2:39:05 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk
f
i ‘  
f
gtgela burk £  
fic
is
 —54
i i   
tt r
 
 
 l t,  
  
 ,  
 I I
it i
l i ti
3 l
ins ra
l mi
01— —17  
IFF’
 ’
 
 
 “ ” fil
 “ r ’ ”
fid f “ fi ”
’
IFF ’S  
 ’
 T — 1
000494
the underlying Federal trademark infringement lawsuit ("OBC Lawsuit") brought against 
plaintiff Scout LLC ("Scout") by Oregon Brewing Company ("Oregon"), and the claims for 
breach of the implied covenant of good faith and fair dealing and bad faith should be dismissed 
due to the lack of coverage under the policy. 
On May 3, 2017, Scout filed a Counter Motion for Summary Judgment. 1 Scout admits 
that it published the Gone Rogue Pub name and logo on Facebook in October of 2012. Scout 
admits that the effective date of the policy of insurance at issue in this matter (the "Policy") was 
November 7, 2012, after its first publication of the Gone Rogue Pub name and logo. Scout 
admits that its publication of the Gone Rogue Pub name and logo on the internet in October 2012 
had the potential of triggering the "prior publication" exclusion in the Policy. For the reasons set 
forth herein, Truck's Motion for Summary Judgment should be granted and Scout's Counter 
Motion for Summary Judgment should be denied. 
II. STATEMENT OF FACTS 
Scout's Counter Motion is suppmied by statements and documents that (1) relate to the 
underwriting of the Policy and/or (2) occurred after the issuance of the Policy.2 Facts not alleged 
in Oregon's complaint in the OBC Lawsuit are irrelevant to the question of whether Truck had a 
duty to defend. Additionally, any facts related to Scout's operation of the Gone Rogue Pub, other 
than (1) its admission that it published the Gone Rogue Pub name and logo on Facebook on 
October 11, 2012, and (2) its admission that it used the same or substantially similar name and 
1 Scout's counter motion was filed 27 days before the May 30, 2017. I.R.C.P. 56(b)(2), requires 
that motions for summary judgment be filed at least 28 days before hearing. 
2 As noted by Scout, the parties have engaged in limited discovery. Truck has not taken the 
deposition of Pho Xayahahakham ("Pho"), who submitted a Declaration in support of Scout's 
motion. 
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logo of the on a continuous basis from October 2012 until 2015, are irrelevant to the application 
of the "prior publication exclusion" in the Policy. 
It is undisputed that (1) Scout and/or Pho published the Gone Rogue Pub name and logo 
on Facebook on October 11, 2012 (Declaration of Pho Xayamahakhan in Support of Plaintiff's 
Opposition to Defendant's Motion for Summary Judgment and in Supp01i of Plaintiff's Counter 
Motion for Summary Judgment ("Pho Declaration"), ,i 28, 29); (2) Scout and Pho continued to 
use the Gone Rogue Pub name and logo in substantially the same form thereafter (Pho Decl.,i,J 
30 -40); and (3) the Policy was issued on November 7, 2012, (Memorandum In Opposition To 
Defendant's Motion for Summary Judgment and In Support of Plaintiffs Counter Motion for 
Summary Judgment ("Scout Memorandum"), p. 4.) These are the only facts relevant to the cross 
motions filed by the paiiies. 
III. ARGUMENT 
1. There is no Genuine Issue of Fact or Law that Truck Had No Duty to Defend the 
OBC Lawsuit Under the Prior Publication Exclusion 
a. Under Idaho Law, an Insurer May Not Consider Facts Outside the Four Corners 
of the Underlying Complaint Filed Against its Insured to Determine its Duty to 
Defend 
Scout cites a 1965 Idaho Supreme Court decision as support for the position that if a fact 
alleged in an underlying complaint against an insured is in dispute, the insurer must look beyond 
the four corners of the complaint to determine whether there is a duty to defend. Scout contends 
that there is an underlying factual dispute over whether it published the name and logo of"Gone 
Rogue Pub" prior to November 7, 2012, and therefore Truck had a duty to defend the OBC 
Lawsuit. Scout's legal and factual arguments are inconect. 
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Deluna v. State Farm Fire & Cas. Co ... 149 Idaho 81, 84,233 P.3d 12, 15 (2008) is the 
controlling legal precedent in this matter. 
An insurance company's duty to defend arises "where a complaint, read broadly, 
reveals 'a potential for liability that would be covered by the insured's policy."' 
City of Idaho Falls v. Home Indem. Co., 126 Idaho 604, 608, 888 P.2d 383, 387 
(1995) (quoting Kootenai County v. Western Cas. & Sur., 113 Idaho 908, 910, 
750 P.2d 87, 89 (1988)). "[T]he duty to defend clearly exists so long as there is a 
genuine dispute over facts bearing on coverage under the policy or over the 
application of the policy's language to the facts." Black v. Fireman's Fund Am. 
Ins. Co., 115 Idaho 449,455, 767 P.2d 824,830 (Ct.App.1989). 
Deluna v. State Farm Fire & Cas. Co., 149 ldaho 81, 84,233 P.3d 12, 15 (2008) (italics in 
original). "The duty to defend exists so long as there is a genuine dispute over facts bearing on 
coverage under the policy or over the application of the policy's language to the facts." Constr. 
Mgmt. Sys., Inc. v. Assurance Co. of Am., 135 Idaho 680, 682-83, 23 P.3d 142, 144-45 (2001). 
However, "an insurer does not have to look beyond the words of the complaint to 
determine if a possibility of coverage exists." Constr. Mgmt. Sys., Inc., 135 Idaho at 684, 23 P.3d 
142 at146. In Hoyle v. Utica Mut. Ins. Co., 137 Idaho 367, 373, 48 P.3d 1256, 1262 (2002), the 
insured argued that because the facts behind the complaint filed in the underlying action 
potentially gave rise to an action for negligence, the insurer had a duty to defend. Hoyle, 137 
Idaho at 373, 48 P.3d at 1262. Rejecting this argument, the Court held that an insurer does not 
have to look beyond the words of the complaint to determine if a possibility of coverage exists. 
Id., see AMCO Ins. Co. v. Tri-Spur Inv. Co., 140 Idaho 733, 101 P.3d 226 (2004) (holding that 
even if facts behind a complaint may give rise to covered claims, such facts are irrelevant to an 
insurer's duty to defend). 
Scout relies on Pendlebury v. Western Casualty and Surety Co., 89 Idaho 456,406 P.2d 
129 (1965) for the proposition that an insurer is obligated to provide a defense if the "facts of the 
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case" give rise to a potential for coverage, rather than determining the potential for coverage 
based upon the allegations pled in the underlying complaint against the insured. Pendlebury pre-
dates Hoyle, Construction Management and AMCO and conflicts with the holdings therein. 
Therefore, Pendlebwy has been overruled sub silentio.3 However, even if the Court finds that 
Truck was required to look behind Oregon's complaint to the "facts of the case" to determine its 
duty to defend, the only fact "behind the case" relevant to coverage under the Policy - that Scout 
published the Gone Rogue Pub name and logo before the Policy was issued - is undisputed. 
b. There is No Dispute of Any Fact That Bears on Coverage 
The Policy excludes coverage for advertising injury "[a]rising out of oral or written 
publication of material whose first publication took place before the beginning of the policy 
period." (Thomson Aff., Ex Bat p. 94). Under this "prior publication" exclusion, the only 
relevant facts bearing on coverage are: (1) when the Policy period began and (2) when Scout first 
published the Gone Rogue Pub name and logo. Both facts are undisputed. 
The parties agree that the effective date of the Policy was November 7, 2012. The parties 
agree that Scout chose to operate under the name "Gone Rogue Pub" and published the "Gone 
Rogue Pub" name and logo on Facebook in October 2012. Oregon alleged in the OBC Lawsuit 
that Scout began using the name "Gone Rogue Pub" in October 2012, giving rise to its claims of 
infringement. 
Pho confirms the undisputed facts bearing on coverage in his Declaration. "In or around 
October 2012, the members of Scout agreed to operate Scout under the assumed business name 
3 Scout also relies on a Memorandum Decision issued by Idaho First District Comi Judge 
Mitchell as precedent for its "facts of the case" argument. This Memorandum Decision has no 
precedential value, is contrary to case law as established in Hoyle, Construction Management 
and AMCO, and is not binding on this Court. 
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Gone Rogue Pub." (Pho Deel., ,r 11) (italics in original; bold added). "On or about October 11, 
2012, Scout posted on the Facebook page of Casa Del Sol a picture of the new "Gone Rogue 
Pub" logo that Scout was thinking about using." Id. at ,r 28. (emphasis added). That post 
included this comment by Scout: "Here is our new logo! Signs are going up today and tomorrow! 
Hope everyone likes it! Let us know what you guys think!" (Pho Deel., Ex. 7; Thomson Aff., 
Ex. A at p. 84.) 4 
Both parties agree that Scout published the "Gone Rogue Pub" name and logo in October 
2012. Both parties agree that the Policy inception date was November 7, 2012. Under the plain 
language of the prior publication exclusion, these are the only facts relevant to the coverage 
inquiry. Therefore, there is no factual dispute bearing on coverage. 
c. There Is No Genuine Dispute Over the Application of the Policy's Language to 
the Undisputed Facts 
An insurer has a duty to defend is if there is "a genuine dispute over the application of the 
policy's language to the facts." Deluna. 149 Idaho at 84,233 P.3d at15. While the duty to 
defend is broader than the duty to indemnify, the duty to defend is not absolute. Black v. 
4 The comment made on the post of the logo does not support the contention that Scout was just 
"thinking" about the name and logo. It appears clear that it had already chosen the logo; in fact, 
this logo published on October 11, 2012, is identical to the logo eventually used and Scout 
continued to use the Gone Rogue Pub name. With respect to the comment on the logo post about 
signage, Scout has admitted in response to discovery that it did order and install signage on the 
building in which it operated Gone Rogue Pub prior to November 7, 2012. "Request No. 2: 
Please admit that prior to November 7, 2012, a sign (or signs) bearing the words "Rogue," "Gone 
Rogue," or "Gone Rogue Pub" was installed on a building that was or would be used by you to 
operate a restaurant or pub. Response to Request No. 2: Admit." See Exhibit A to the Affidavit 
of Jeffrey A. Thomson in Support of Defendant's Response to Plaintiff's Counter Motion for 
Summary Judgment and Reply Memorandum in Support of Defendant's Motion for Summary 
Judgment ("Second Thomson Affidavit"), at p. 4. If the Court determines that facts outside the 
four corners of the complaint are relevant to Truck's duty to defend, Scout's admission that it 
installed signage bearing the Gone Rogue Pub name before November 7, 2012, is additional 
proof that Scout published the "Gone Rogue" name and logo prior to November 7, 2012. 
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Fireman's Fund Am. Ins. Co., 115 Idaho 449,455, 767 P.2d 824,830 (Ct. App. 1989). "Where a 
claim presents a fact pattern arguably within the policy, and the application of an exclusion 
presents a fairly debatable question of law or fact, we hold that the insurer has a duty to defend 
its insured until that question is resolved." Black, 115 Idaho at 457, 767 P.2d 832. 
However, if the policy exclusion relied upon by the insurer is clear and unambiguous, the 
insurer has no duty to defend. Constr. Mgmt. Sys., Inc., 135 Idaho at 684, 23 P.3d at 146 (2001). 
"'Before an insurance company is permitted to avoid policy coverage, it must ... establish [] that 
the exclusions or exemptions apply in the particular case, and that they are subject to no other 
reasonable interpretation."' Id., ( quoting Avondale Industries, Inc. v. Travelers lndem. Co., 887 
F.2d 1200 (2d Cir.1989)). Therefore, if the policy exclusion is clear and unambiguous and the 
application of the exclusion to the facts alleged in the compliant is not fairly debatable, there is 
no "genuine dispute" and no duty to defend. See AMCO Ins. Co., 140 Idaho at 738, 101 P.3d at 
231 (holding that the policy exclusion for bodily injury claims arising out of civil rights 
violations negated an insurer's duty to defend a sexual harassment complaint arising under Title 
VII); Hoyle, supra, 137 Idaho at 373, 48 P.3d at 1262 (holding that the policy's intentional act 
exclusion negated the insurer's duty to defend a claim for the breach of the covenant of good 
faith and fair dealing.) Applying this test, Truck was under no duty to defend Scout in the OBC 
Lawsuit because the application of the prior publication exclusion to the undisputed facts is 
clear. 
As explained in Truck's First Memorandum, the prior publication exclusion in the Policy 
has been routinely held to be clear and unambiguous. See Capitol Indemnity Corp. v. Elston Se?f 
Service Wholesale Groceries, Inc., 559 F.3d 616 (7111 Cir. 2009), Hanover Ins. Co. v. Urban 
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Outfitters Inc., 806 F.3d 761 (3rd Cir. 2015), United Nat. Ins. Co. v. Spectrum Worldwide, Inc., 
555 F.3d 772 (9th Cir. 2009). Scout does not rebut this position. 
The prior publication exclusion's application to the undisputed facts is not fairly 
debatable. The Policy excludes coverage for advertising injury "[ a ]rising out of oral or written 
publication of material whose first publication took place before the beginning of the policy 
period." (Thomson Aff., Ex.Bat p. 94.) "Arise" is defined as "to come into being, action or 
notice; originate; appear; spring up." http://www.dictionary.com/browse/arising. 
Courts have broadly interpreted the phrase "arising out of'' as used in insurance policies. 
In Fed. Ins. Co. v. Tri-State Ins. Co., 157 F.3d 800, 804 (10th Cir. 1998), the Tenth Circuit Court 
examined the phrase "arising out of'' as it is used in insurance policies in depth. It held that 
" ... the general consensus [is] that the phrase "arising out of'' should be given a broad reading 
such as "originating from" or "growing out of" or "flowing from" or "done in connection 
with"-that is, it requires some causal connection to the injuries suffered, but does not require 
proximate cause in the legal sense." Fed. Ins. Co. v. Tri-State Ins. Co., 157 F.3d 800, 804 (10th 
Cir. 1998). The Court's holding was based upon its analysis of case law throughout the country, 
as well as several treatises on insurance law. Id. The Court also held that the broad reading of 
the phrase "arising out of'' is applicable to both inclusionary and exclusionary causes. Fed. Ins. 
Co., 157 F.3d at 804-805.5 
5 See also Hugenberg v. West Am. Ins. Co./Ohio Cas. Group, 249 S.W.3d 174, 186-87 (Ky. Ct. 
App. 2006) ("arising out of' means "originating from, or having its origin in, grounding out of or 
flowing from"); Taurus Holdings, Inc. v. United States Fid. & Guar. Co., 913 So. 2d 528, 539-
40 (Fla. 2005) ("arising out of' as used in a CGL policy exclusion unambiguous and broader in 
meaning than the term "caused by" and means "originating from," "having its origin in," 
"growing out of," "flowing from," "incident to" or "having a connection with"); Meadowbrook, 
Inc. v. Tower Ins. Co .. , Inc., 559 N.W.2d 411, 419-20 (Minn. 1997) ("arising out of' in a CGL 
insurance policy exclusion means "causally connected with" and not "proximately caused by"); 
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Scout admits that it published the "Gone Rogue Pub" name and logo on Facebook in 
October 2012. Oregon alleged in the OBC Lawsuit that "[i]n October 2012 ... Defendants 
commenced use of the mark ROGUE as the name of their restaurant and bar ("Gone Rogue 
Pub")." (Thomson Aff., Ex A, ,I14.) Oregon's claims of trademark infringement flowed from, 
grew out of and had their origin in Scout's October 2012 written publication of the name and 
logo for "Gone Rogue Pub." That written publication which is undisputed - was made prior to 
the issuance of the Policy. The prior publication exclusion applies and Truck had no duty to 
defend the OBC Lawsuit. 
d. Scout planted the seed o.f'Oregon 's infi·ingement claim in October 2012, before 
the Policy was issued 
Scout argues that even though it published the Gone Rogue Pub name and logo on the 
internet in October 2012, because there was no "injury" to Oregon until after Scout either 
received its liquor license (November 15, 2012) or opened for business (on or about November 
21, 2012) the prior publication exclusion is inapplicable. However, not only are these facts 
irrelevant, but Scout's publication of the Gone Rogue Pub name and logo in October 2012 was 
the first act of a single, continuous wrong out of which Oregon's claim of infringement arose, 
triggering the prior publication exclusion and eliminating Truck's duty to defend. 
First, when Scout obtained a liquor license or opened for business are not facts alleged in 
the OBC Lawsuit and therefore irrelevant to the application of the prior publication exclusion. 
Under Hoyle, Construction 'Management and AMCO, facts behind a pleading are irrelevant to an 
insurer's duty to defend. Second, because these events occtmed after the policy was issued and 
the prior publication exclusion is triggered by written and oral publications that occur before a 
accord Records v. Aetna Lle & Gas. ins., 683 A.2d 834 (N.J. Super. 1996), American Motorists 
ins. Co. v. L-C-A Sales Co., 713 A.2d 1007 (N.J. 1998). 
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policy is issued, they are irrelevant under the plain language of the exclusion. The Court should 
reject Scout's argument that facts not alleged in the complaint which relate to acts taken after the 
policy's effective date are relevant to the application of the prior publication exclusion. 
Scout also misreads the Policy. The Policy states that the prior publication exclusion 
applies when advertising injury "arises out of' a publication. The Policy does not state that 
material must be "actionable" or "injurious" when it is first published. As explained above, 
Oregon alleged that its trademark infringement claims arose from Scout's acts dating back to 
October 2012. Therefore, the prior publication exclusion applies. 
When actual infringement does or does not occur is irrelevant to application of the prior 
publication exclusion if the alleged advertising injury arises from a pre-policy-issuance 
publication. In Kim Seng Co. v. Great American Ins. Co. of New York, 179 Cal.App.4th 1030, 
101 Cal.Rptr.3d 186 (2009), as modffied on denial ofreh'g (Dec. 7, 2009), the insured argued 
that the Comi should consider whether its pre-policy-issuance publication gave rise to the 
"likelihood of confusion" and constituted infringement when it was made. Kim Seng Co., 179 
Cal. App. at 1043, 101 Cal. Rptr. 3d at 547. The Comi held "[w]e do not deal with whether there 
was an infringement, but rather whether there is coverage." Id. Whether the October 2012 
Facebook post did or did not infringe on Oregon's mark when it was published is irrelevant to 
coverage. Only whether Scout's October 2012 use of the "Gone Rogue Pub" name and logo gave 
rise a later infringement action - which it did - is relevant. 
Scout relies on Capitol Indem. C01p. v. Elston Se((Serv. Wholesale Groceries, Inc., 559 
F.3d 616 (7th Cir. 2009) for the proposition that the pre-policy-issuance publication must be 
infringing when made. Capitol Indemnity is factually and legally distinguishable. After Capitol 
Indemnity issued a policy to Elston, Lorillard sued Elston for the alleged sale and offer of sale of 
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counterfeit cigarettes bearing the "Newport" trademark owned by Lorillard. Capitol lndem. 
Corp., 559 F.3d at 617. Prior to the inception date of the policy, Elston sold genuine Newport 
cigarettes bearing Lorillard's Newport mark. Id. at 619. 
Capitol argued that because Elson was using the Newport mark to sell genuine Newp011 
cigarettes prior to the issuance of the policy and continued to use the "Newport" mark to sell 
counterfeit cigarettes after the policy was issued, the prior publication exclusion applied. Id. at 
618. The Court rejected this argument because Lorillard' s claim for trademark infringement did 
not arise from Elston's pre-policy-issuance sale of genuine Newport cigarettes. Id. at 620. 
Rather, Lorillard's infringement claim arose exclusively from Elston's post-policy-issuance sale 
of counterfeit cigarettes. Id. In contrast, Oregon specifically alleged that Scout's pre-policy-
issuance publication of the Gone Rogue Pub name and logo in October 2012 marked the 
origination date of Scout's acts that resulted in infringement. Therefore, the holding in Capitol is 
inapplicable. 
Scout also cites St. Surfing, LLC v. Great Am. E & S Ins. Co., 776 F.3d 603 (9th Cir. 
2014) as supp011. To the contrary, St. Surfing supports Truck's position. The Ninth Circuit held 
that when there is a publication of material prior to policy issuance and the insured continues to 
publish the same material after policy issuance, the publications are part of a "single, continuing 
wrong" dating back to before the policy took effect, triggering application of the prior 
publication exclusion. St. Surfing LLC, 776 F.3d at 610. 
In the context of advertising injury coverage, an allegedly wrongful advertisement 
published before the coverage period triggers application of the prior publication 
exclusion .... If this threshold showing is made, the exclusion bars coverage of 
injuries arising out of republication of that advertisement, or any substantially 
similar adve1iisement, during the policy period, because such later publications 
are part of a single, continuing wrong that began before the insurance policy went 
into effect. 
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Id. (emphasis added). The Court also held that Street Surfing's single pre-policy-issuance 
publication of a logo "for the purpose of attracting future customers who might like what they 
saw ... " resulted in the application of the prior publication exclusion. Id. at 612. 
Scout published the Gone Rogue Pub logo and name on Facebook on October 11, 2012, 
for the express purpose of attracting future customers. (Pho Deel., 128.) Scout thereafter 
engaged in a "single, continuing wrong" by continuously using the same Gone Rogue Pub name 
and logo until it changed its assumed business name to Double Tap Pub in 2015.6 Because the 
first publication of the Gone Rogue Pub name and logo pre-dated the issuance of the Policy, and 
Scout thereafter continued to use the same Gone Rogue Pub name and logo until 2015, the prior 
publication exclusion applies and Truck had no duty to defend. 
e. Scout created the risk that Oregon would allege trademark infringement when it 
chose the Gone Rogue Pub name and began publishing it; triggering the prior 
publication exclusion 
The prior publication exclusion is included in a commercial general liability policy to 
insulate an insurer from providing coverage for a risk that arose before the policy was issued. In 
St. Swfzng the Ninth Circuit Court held that: 
The policies' prior publication exclusion exempts from coverage '" [p ]ersonal and 
adve1iising injury' arising out of oral or written publication of material whose first 
publication took place before the beginning of the policy period." The 
6 If the Comi accepts Scout's argument that facts beyond the allegations of Oregon's complaint 
are relevant to Truck's duty to defend, the exclusion is clear that only events occmTing before the 
Policy was issued are relevant. In the Boise Weekly newspaper's October 31, 2012, edition, a 
representative of "Gone Rogue" announced the intent to open a pub under the name "Gone 
Rogue" in November. See Exhibit A to the Affidavit of Zach Hagadone in Support of 
Defendant's Response to Plaintiff's Counter Motion for Summary Judgment and Reply 
Memorandum in Support of Defendant's Motion for Summary Judgment. This statement 
constitutes an "oral publication" of the Gone Rogue name by Scout prior to November 7, 2012, 
and is further factual support that the prior publication exclusion applies and Truck had no duty 
to defend. 
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straightforward purpose of this exclusion is to "bar coverage" when the "wrongful 
behavior ... beg[a]n prior to the effective date of the insurance policy." 
Id., 776 F.3d at 610 (citation omitted) (emphasis added). See also Kim Seng Co., supra, 179 Cal. 
App. at 1044, 101 Cal. Rptr. 3d at 548 ("The purpose of the prior publication exclusion is to 
preclude coverage for risks that have already materialized .... "); Taco Bell Corp. v. Cont 'l Cas. 
Ca., 388 F.3d 1069, 1072-73 (71h Cir. 2004) ("[T]he purpose of insurance is to spread risk- such 
as the risk that an advertising campaign might be deemed tortious - and if the risk has already 
materialized, what is there to insure?") (internal citation omitted). 
"Risk" is defined as "exposure to the chance of injury or loss; a hazard or dangerous 
chance." http://¥.1ww.dictionary.com/browse/risk. Materialized is the past tense of the verb 
"materialize," which is defined as "to come into perceptible existence; appear; become actual or 
real." http://www.dictionary.com/browse/materialize. The chance of an infringement claim came 
into existence in October 2012, when Scout admittedly chose to use the Gone Rogue Pub name 
and logo and published the name and logo on the internet, prior to issuance of the Policy. It is 
undisputed that Scout's use of the same Gone Rogue Pub name and logo was continuous from at 
least as early as October 11, 2012, until 2015. That there was a risk of infringement created by 
Scout's pre-policy-issuance conduct is per se proven by the fact that Oregon (1) contacted Scout 
within just two months after it opened the Gone Rogue Pub and ordered Scout to cease using its 
ROGUE mark (Thomson Aff., Ex. A, ,r 16), and (2) filed the OBC Lawsuit. 
In conclusion, there is no genuine issue of fact or law and therefore no duty to defend. 
There is no fair debate that the prior publication exclusion applies to the undisputed facts. Scout 
planted the seed of an infringement action in October 2012, which grew into the filing of the 
OBC Lawsuit. Oregon's allegation that Scout began using the Gone Rogue name in October 
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2012 is undisputed. Thereafter, Scout engaged in a "single, continuing wrong" that resulted in 
an infringement action. Truck did not have a duty to defend Scout in the OBC Lawsuit because 
the risk of the OBC Lawsuit arose from Scout's undisputed conduct prior to purchasing the 
Policy, triggering the prior publication exclusion. Scout's motion for summary judgment should 
be denied and Truck's motion for summary judgment should be granted. 
2. The Risk of Scout's Infringement of Any of Oregon's Trademarks Materialized in 
October of 2012 
Scout argues that if it was infringing on Oregon's ROGUE marks in October 2012, it was 
only infringing on Oregon's ROGUE mark for "restaurant, pub and catering services." Scout 
contends that because its application of the Gone Rogue Pub name and logo on glassware, beer, 
and clothing post-dated the issuance of the policy, Truck had a duty to defend its infringement of 
Oregon's ROGUE mark on those items. For the same reasons set forth above, Scout is incorrect. 
All of Oregon's claims of infringement arose with Scout's first use of the Gone Rogue Pub name 
and logo in October 2012, regardless of the manner in with Scout later used the name and logo. 
Scout cites St. Surfing to support its argument that its use of the Gone Rogue Pub name 
and logo on glassware, clothing, beer and ale did not relate back to its first publication of the 
identical Gone Rogue Pub name and logo. Scout contends that these uses constitute "fresh 
wrongs" that occurred after the policy was issued and therefore Truck had a duty to defend the 
OBC Lawsuit. 
St. Surfing again supports Truck's position that it had no duty to defend Scout. The Ninth 
Circuit Court held: 
The Ringler [Assocs., Inc. v. Md. Cas. Co., 80 Cal.App.4th 1165, 96 Cal.Rptr.2d 
136, 150 (2000)] comi explained that the prior publication exclusion "bar[s] 
coverage of republication of any identifiably defamatory 'material' whenever the 
first publication of substantially the same material occurred before the inception 
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of the policy period, without regard to whether or not the defamatory material is 
literally restated in precisely the same words." 96 Cal.Rptr.2d at 150. This 
concept was further explained in Kim Seng, which held that the prior publication 
exclusion does not preclude coverage if, during the coverage period, the insured 
publishes "new matter" constituting "fresh wrongs" in the underlying liability 
suit. See 101 Cal.Rptr.3d at 54 7. That is, "new matter" is material that is not 
"substantially similar" to the material published before the coverage period. 
St. Surfing,. 776 F.3d at 612 (emphasis in original). "To assess substantial similarity, courts have 
not considered all differences between pre-coverage and postcoverage publications, but have 
focused on the relationship between the alleged wrongful acts manifested by those publications. 
A post-coverage publication is "substantially similar" to a pre-coverage publication if both 
publications cany out the same alleged wrong." Id. at 612-13. 
Scout's "fresh wrongs" argument is simply a recapitulation of its argument that no 
infringement occuned until it opened for business. Oregon did not allege separate legal 
violations for each manner of use of the ROGUE mark by Scout; rather, it alleged six different 
kinds of legal violations that originated with the first use of the "Gone Rogue Pub" name and 
logo in October 2012. Under St. Sw:fing, because Scout engaged in a single, continuing wrong 
originating in October of 2012 using the same Gone Rogue Pub name and logo, the prior 
publication exclusion applies to any maimer in which Scout used of the Gone Rogue Pub name 
and logo. Truck was under no duty to defend the OBC Lawsuit and this suit should be dismissed. 
3. Under Idaho Law, Attorney Fees are Costs, Not Damages 
Scout does not dispute the fact that Truck had no duty to defend against Oregon's claims 
for equitable relief. Scout argues that even if the prior publication exclusion applies, Oregon's 
request for an award of attorney fees in the OBC Lawsuit triggered Truck's duty to defend under 
the Policy on the basis that attorney fees constitute "damages." Again, Scout is inc01Tect. 
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The Idaho Supreme Court has expressly held that attorney's fees are a cost oflitigation, 
not damages. 
Though the word 'costs' as a legal term of art may be ambiguous, it is not so from 
the perspective of the ordinary person unfamiliar with the jargon of the legal and 
insurance professions standing in the position of the insured. An insurance policy 
must be interpreted from that perspective. Wardle v. International Health & Life 
Ins. Co., 97 Idaho 668, 551 P.2d 623 (1976); Shields v. Hiram C. Gardner, Inc., 
92 Idaho 423,444 P.2d 38 (1968). Similarly, where the policy language is clear 
and unambiguous, there is no occasion for construction, and coverage must be 
detennined according to the plain meaning of the words employed. Kromrei v. 
AID Ins. Co. (Mut.), 110 Idaho 549, 716 P.2d 1321 (1986). Webster's Third New 
International Dictionary ( 1966) and ( 1981) defines the term 'costs' in relevant part 
as: 
4. costs pl.: expenses incurred in litigation; as a: those payable to 
the attorney or counsel by his clients esp. when fixed by law b: 
those given by the law or the court to the prevailing against the 
losing party in equity and frequently by statute-called also bill of 
costs ... 
The definition represents the common understanding of the term 'costs.' The 
plain, ordinary and popular meaning of 'costs' is the expense oflitigation which 
includes attorney fees. 
Mut. of Enumclaw v. Harvey, 115 Idaho 1009, 1013, 772 P.2d 216,220 (1989) (emphasis 
added). See also GulfRes. & Chem. Co. v. Gavine, 980 F.2d 737 (9th Cir. 1992) (holding under 
Idaho law that when an insured is sued, the other side's attorney's fees are properly categorized 
as costs); Sullivan County v. Home Indem. Co., 925 F.2d 152 (6th Cir. 1991) (holding that 
attorney's fees are costs, not damages, under the policy issued to the insured); City of Sandusky, 
Ohio v. Coregis Ins. Co., 192 Fed. Appx. 355 (61h Cir. 2006) (holding that attorney's fees are not 
damages under the insurance policy when claims against the insured sound in equity); 
Continental Casualty Co. v. Pittsburgh Corning Corp., 917 F.2d 297 (7th Cir. 1990) (holding that 
attorney's fees are costs). 
The case upon which Scout relies, Pac. Ins. Co. v. Burnet Title., Inc., 380 F.3d 1061 (8th 
Cir. 2004), is distinguishable. Burnet was sued for violations of the Real Estate Settlement 
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Procedures Act (RESPA), 12 U.S.C. §§ 2601-2617. Pac. Ins. Co., 380 F.3d at 1063. While the 
court held that attorney fees were considered an element of damages and not costs, it did so only 
in the context of a RESP A claim and based specifically upon the language in RESP A's attorneys 
fees statute,12 U.S.C. §2607(d)(5). Id. at 1066.7 Because this is not a RESP A case and the 
court's holding is contrary to established Idaho law, Pacific does not apply. 
Even if the reasoning in Pacific is applied- that the statute under which attorney's fees 
were sought determines whether they are costs or damages - Scout is still incorrect. The six 
statutes under which Oregon sought attorney's fees either did not apply to its action or they 
suppmi the conclusion that attorney's fees are costs, not damages. 
Idaho Code§ 12-120, states that: "in any action where the amount pleaded is thirty-five 
thousand dollars ($35,000) or less, there shall be taxed and allowed to the prevailing party,~ 
paii of the costs of the action, a reasonable amount to be fixed by the court as attorney's fees." 
Idaho Code §12-120 (emphasis added). The language is consistent with the Harvey holding that 
attorney's fees are costs oflitigation and not dan1ages. 
An award of fees under either Idaho Code §§12-121 or 12-123 is punitive in nature, 
requiring a finding by the court of unreasonable or frivolous behavior. Fees awarded thereunder 
are not a dainage suffered by a party, but a penalty. 
Idaho Code § 48-514 is the remedy statue for violation ofldaho' s Registration and 
Protection of Trademarks Act. Under this section, "the comi, in its discretion, ... may award 
reasonable attorney's fees and costs of suit to the prevailing party ... where the court finds the 
other party committed the wrongful acts with knowledge or in bad faith or otherwise, as the 
7 The Court also held that Pacific was under a duty to defend Burnet notwithstanding the attorney 
fees issue.· 
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circumstances of the case may warrant." Idaho Code §48-514. However, for this statute to apply, 
the mark claiming to have been infringed must be registered with the Idaho Secretary of State's 
office. Idaho Code§§ 48-502, 48-503, 48-504, 48-512. There is no allegation in the OBC 
Lawsuit or factual evidence that Oregon's ROGUE mark was registered with the Idaho Secretary 
of State. Therefore, Oregon would not have been entitled to attorney fees under Idaho Code 
§48-514. 
18 U.S.C.A. § 1964(c) is the civil remedies statute under the Federal Racketeer 
Influenced and Corrupt Organizations Act (RICO). Oregon did not allege a RICO claim against 
Scout and therefore its remedies statute is inapplicable. 
15 U.S.C.A. § 1117 states that "the court in exceptional cases may award reasonable 
attorney fees to the prevailing party." Given that fees may be awarded to either party in an 
infringement action is proof that the fee award in Federal trademark litigation is a cost of the 
litigation, not a damage. Because no applicable statute under which Oregon sought an award of 
attorney fees classifies attorney's fees as damages and Idaho law is clear that attorney's fees are 
costs, the existence of a request for attorney's fees in Oregon's complaint did not trigger Truck's 
duty to defend. 
Under Scout's argument, an insurer would always be obligated to provide a defense to an 
insured if the lawsuit filed against the insured included a request for an award of attorney fees, 
even if the facts and claims alleged in the complaint are excluded from coverage. A request for 
attorney's fees does not trigger a duty to defend an otherwise excluded claim. Therefore, 
Plaintiffs counter motion for summary judgment should be denied and Truck's motion for 
summary judgment granted. 
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4. Oregon Did Not Request an Award of "Actual" Monetary Damages 
Scout agrees that treble damages are excluded, but argues that Truck had a duty to defend 
against Oregon's claims for "actual damages." Oregon did not include a request for an award of 
monetary damages in the OBC Lawsuit other than treble damages. Aside from treble damages 
and attorney's fees, Oregon exclusively sought equitable relief, which Truck had no duty to 
defend. 8 Because there was no plea for monetary damages in the OBC Lawsuit and treble 
damages are excluded under the policy, Truck's motion for summary judgment should be 
granted and Plaintiffs counter motion denied. 
5. The Policy is Not Illusory and Truck Did Not Breach the Implied Covenant of Good 
Faith and Fair Dealing by Raising a Policy Defense 
Scout argues that because Truck noted in its denial letter that "Scout LLC" was not a 
named insured under the Policy (which is not disputed by Scout), the Policy was illusory, 
breaching the implied covenant of good faith and fair dealing. A policy is illusory where "it 
appears that if any actual coverage does exist it is extremely minimal and affords no realistic 
protection to any group or class of injured persons." Hernandez v. Triple Ell Transp., Inc., 145 
Idaho 37, 44, 175 P.3d 199,206 (2007) (quoting Martinez v. Idaho Counties Reciprocal 
Management Program, 134 Idaho 247,252, 999 P.2d 902, 907 (2000) (emphasis added). The 
Policy issued by Truck was not illusory because there was protection for "insureds" as defined in 
the Policy for covered and not excluded claims. 
Scout argues that Truck knew or should have known that "Gone Rogue" was not the legal 
entity operating the pub and that Truck was aware that "Scout LLC" was the legal entity to be 
insured. This fact is disputed. Truck's log note dated 12/16/14 and time stamped 2:02 PM states: 
8 Of note is the fact that the Settlement Agreement between Scout, Pho and Oregon did not 
include the payment of any damages or fees by Scout and Pho to Oregon. 
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"I emailed the agent asking if he had heard of the entity 'Scout LLC,' and inquired whether the 
agent had received any requests from the insured to insure 'Scout LLC.' The agent replied 
stating that he has not heard of Scout LLC nor received any requests to insure this entity." 
Declaration of Chynna C. Tipton in Support of Plaintiffs Opposition to Defendant's Motion for 
Summary Judgment and in Support of Plaintiffs Counter Motion for Summary Judgment 
("Tipton Declaration"), Ex. Hat p. 10. ( emphasis added). At best, there is an issue of fact as to 
whether Truck knew that Scout LLC existed or whether Pho requested that the Policy be issued 
in the name of Scout LLC. 
The Policy did provide insurance for covered and not excluded claims to "Insureds" as 
defined by the Policy, and therefore was not illusory. Pho was a named insured under the Policy 
and a defendant in the OBC Lawsuit. Plaintiffs counsel tendered the defense of the suit to Truck 
on behalf of Pho. See Exhibit A to the Tipton Declaration. As to "Scout LLC," Truck noted in its 
denial letter that "Scout LLC" is not a named insured under the policy. Id. at Exhibit D. Scout 
does not deny that "Scout LLC" was not a named insured in the Policy. All other bases for denial 
set forth in Truck's letter applied to all insureds named in the lawsuit and to Scout, if it were a 
named insured. Because the policy provided coverage for Pho ( and Outhinh Sakpraseuth, among 
others), it was not illus01y. 
If Truck had not noted in its denial letter that "Scout LLC" was not a named insured, it 
may have waived the ability to later raise this defense. If all potential bases in the policy for 
denial of a claim are not raised by the insurer in its denial letter, the insurer runs the risk that it 
may be estopped from raising those policy defenses. See, e.g., Bosko v. Pitts & Still, Inc., 75 
Wash. 2d 856,864,454 P.2d 229,234 (1969) (" ... it is the general rule that if an insurer denies 
liability under the policy for one reason, while having knowledge of other grounds for denying 
. . ' 
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liability, it is estopped from later raising the other grounds in an attempt to escape liability .... ") 
That "Scout LLC" was not a named insured under the Policy was one of several alternative bases 
for denial of the claim in this case. Failure to raise this policy defense may have resulted in its 
waiver. Truck's preservation of a defense under the policy cannot form the basis of a claim for 
the breach of the implied covenant of good faith and fair dealing. Therefore, the claim for 
breach of the implied covenant of good faith and fair dealing should be dismissed. 
6. Plaintiff Cannot Prove the Elements of a Bad Faith Claim as a Matter of Law 
To recover on a claim for the tort of bad faith, a plaintiff has the burden of proving: 
(1) that the insurer intentionally and unreasonably denied or delayed payment; (2) that the 
insured's claim was not fairly debatable; (3) that the insurer's denial or delay was not the result 
of a good faith mistake; and ( 4) the resulting harm was not fully compensable by contract 
damages. Lovey v. Regence Blue Shield of Idaho, 139 Idaho 37, 48, 72 P.3d 877, 888 (2003). If 
a plaintiff cannot meet their burden as to any one of these four elements, bad faith must be 
dismissed as a matter of law. Lakeland True Value Hardware, LLC v. Hartford Fire Ins. Co., 
153 Idaho 716, 721-22, 291 P.3d 399, 404-05 (2012). 
a. There was no coverage under the Policy 
As fully explained in Truck's First Memorandum, the tort of bad faith cannot exist when 
there is no coverage under the policy. Robinson v. State Farm Mutual Auto. Ins. Co., 137 Idaho 
173, 179, 45 P.3d 829, 835 (2002). Rizzo v. State Farm Ins. Co., 155 Idaho 75, 84, 305 P.3d 519, 
528 (2013), Parks v. Safeco Ins. Co. of Illinois, 160 Idaho 556,562,376 P.3d 760 (2016). There 
was no coverage under the Policy for the OBC Lawsuit and therefore no bad faith. 
MEMORANDUM IN RESPONSE TO PLAINTIFF'S COUNTER MOTION FOR SUMMARY 
JUDGMENT AND REPLY MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION 
FOR SUMMARY JUDGMENT- 21 
t .  . ”
“ t ” l
i  l t
’ r l i
i l
th i l s
l i ti
i ti
( ) l l ( ) 
’ i ( ) ’ i l
( ) l  
i flda
i ti  
is 0,
1—2 4— . 
 ’
l 0
t 0,
rks~ fiz fIlZinoz' ,  
l
 IFF’
’  
 T ~
000514
b. A bad faith claim cannot arise from underwriting activity 
In the alternative, even if the Cami finds that Truck had a duty to defend the OBC 
Lawsuit, Scout cannot prove bad faith as a matter of law. Scout argues that because Truck 
allegedly had knowledge of the true legal identity of "Gone Rogue" when it underwrote the 
policy (a fact disputed by Truck; see supra), it was bad faith by Truck not to name "Scout LLC" 
as an insured. However, a claim for bad faith cannot arise from the insurer's actions when 
underwriting a policy. Simper v. Farm Bureau Mut. Ins. Co. of Idaho, 132 Idaho 471,474,974 
P .2d 1100, 1103 (1999). Bad faith arises only in the context of a disputed claim. Lovey, supra, 
139 Idaho at 48, 72 P.3d at 888. Therefore, if the basis for Scout's claim of bad faith is based on 
the actions that occuned during Truck's underwriting of the Policy, the claim of bad faith must 
be dismissed as a matter of law. 
c. Scout admits that Truck's reliance on the October 11, 2012, Facebook post for its 
denial was reasonable 
Scout cannot prove that it was unreasonable for Truck to rely on the prior publication 
exclusion based upon the October 11, 2012, Facebook post. Scout states: "Truck reviewed the 
content on Scout's Facebook page prior to denying coverage and was thus aware, or should have 
been aware, that Scout posted one potential "prior publication" - the October Post." (Scout 
Memorandum, p. 24) (emphasis added). If this post "potentially" triggered the prior publication 
exclusion (which it, in fact, did), Scout cannot argue that Truck's reliance on this publication was 
unreasonable. "Good faith and fair dealing with an insured does not include the payment of sums 
that are reasonably in dispute, but only the payment of legitimate damages." Lucas v. State Farm 
Fire & Cas. Co., 131 Idaho 674,677,963 P.2d 357,360 (1998). Because Scout agrees that its 
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October 11, 2012, post on Facebook had at least the potential to trigger the prior publication 
exclusion, it cannot prove that Truck's denial of the claim was unreasonable. 
d. If Truck had a duty to defend, the claim was fairly debatable 
If the Court determines that there was a "genuine dispute" over the facts or law triggering 
Truck's duty to defend, or that the application of the prior publication exclusion to the 
undisputed facts is fairly debatable, then Scout cannot as a matter oflaw prove that Truck's 
denial of the defense of the OBC Lawsuit was not fairly debatable. "Whether a genuine issue of 
material fact exists as to whether a claim was fairly debatable is a question of law ... " Lakeland 
True Value Hardware, LLC v. Har(ford Fire Ins. Co., 153 Idaho 716, 722, 291 P.3d 399,405 
(2012). "Where a claim presents a fact pattern arguably within the policy, and the application of 
an exclusion presents a fairly debatable question of law or fact, we hold that the insurer has a 
duty to defend its insured until that question is resolved." Black, 115 Idaho at 457, 767 P.2d at 
832 ( emphasis added). 
Scout argues that there was a factual dispute between it and Truck regarding the 
allegations in the Complaint, triggering Truck's duty to defend. This argument, if accepted, 
makes the application of the prior publication exclusion fairly debatable as a matter of law. 
Similarly, if the Comi finds that there is a genuine issue as to the application of the exclusion to 
the undisputed facts, whether Truck had a duty to defend the OBC Lawsuit would also be fairly 
debatable as a matter of law. Therefore, the claim of bad faith must be dismissed. 
e. Scout did not incur extracontractual damages 
Scout cannot prove that it suffered damages not compensable by contract. If Truck had a 
duty to defend Scout, which it did not, the only "damages" that Scout may have incurred as a 
result of Truck's denial - if proven and awarded - would be the attorney's fees Scout expended 
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in the defense of the OBC Lawsuit that otherwise would have been paid by Truck. However, 
those fees would be contract damages, not extracontractual damages. 
Other than the attorney's fees it expended in defense of the OBC Lawsuit, Scout's only 
alleged damages are those expenses it incurred to change its assumed business name from "Gone 
Rogue Pub" to "Double Tap Pub." (Second Thomson Aff., Exhibit B, p. 7.) Scout presumes it 
would have been successful in the OBC Lawsuit if Truck had accepted its defense and would not 
have been required to change its assumed business name. This assumption is purely speculative 
and cannot form the basis of a claim for damages, contractual or non-contractual. "Damage 
awards based upon speculation and conjecture will not be allowed." Inland Grp. of Companies. 
Inc. v. Providence Washington Ins. Co., 133 Idaho 249, 257, 985 P.2d 674, 682 (1999). If Truck 
did have a duty to defend, the claim for bad faith should be dismissed because Scout did not 
suffer any damages not compensable by contract. 
CONCLUSION 
For the reasons set forth herein, Truck's Motion for Summary Judgment should be 
granted and Scout LLC's Counter Motion for Summary Judgment should be denied. 
DATED this~~ day of May, 2017. 
ELAM & B~~J>~:tA 
// /1_ 
I /,,:Y 
By: I {?,;;::!: 
e'ffr y A. Thomson, Of the firm 
~j6rneys for Truck Insurance Exchange 
/ I 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the / {:;, day of May, 2017, I caused a true and correct 
copy of the foregoing to be electronically filed with the Clerk of the Court, which sent a Notice 
of Electronic Filing to the following persons: 
Jeff R. Sykes 
Chynna C. Tipton 
McConnell Wagner Sykes & Stacey, PLLC 
4850-0496-4680, V. 1 
sykes@mwsslawyers.com 
tipton@mwsslawyers.com 
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Jeffrey A. Thomson (ISB #3380) 
jat@elamburke.com 
Geoffrey M. Baker (ISB #5489) 
gmb@elamburke.com 
ELAM & BURKE, P.A. 
251 East Front Street Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
Telephone: (208) 343-5454 
Facsimile: (208) 384-5844 
Attorneys for Defendant Truck Insurance Exchange 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the State of 
California, 
Defendants. 
ST ATE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CVOl-16-17560 
AFFIDAVIT OF JEFFREY A. 
THOMSON IN SUPPORT OF 
DEFENDANT'S RESPONSE TO 
PLAINTIFF'S COUNTER MOTION 
FOR SUMMARY JUDGMENT AND 
REPLY MEMORANDUM IN 
SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
Jeffrey A. Thomson, having first been duly sworn, upon his oath deposes and says as 
follows: 
AFFIDAVIT OF JEFFREY A. THOMSON IN SUPPORT OF DEFENDANT'S RESPONSE 
TO PLAINTIFF'S COUNTER MOTION FOR SUMMARY JUDGMENT AND REPLY 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT- I 
Electronically Filed
5/16/2017 2:39:05 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk
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1. I am a shareholder in the law firm of Elam & Burke, P.A., and at all relevant 
times counsel of record for Defendant Truck Insurance Exchange. I have reviewed the contents 
of the file in this matter and make this affidavit based on personal knowledge. 
2. Attached hereto as Exhibit A is a true and correct copy of Plaintiff's Responses to 
Requests for Admission. 
3. Attached hereto as Exhibit B is a true and correct copy of Plaintiff's Responses to 
Interrogatories. 
DATED this __ day of May, 2017. 
Jeffr;y~j_-S:"f~~mson 
// 
SUBSCRIBED AND SWORN to befo7e'.)J/fus day of May, 2017. 
BRo 
.n . ..,.:>LUU!Ja;: at: _.c=.....:..:...;;.-=.oc:......_ _ --:---r-----
~ Commission Expires: --:::r::+..L!../-=~"----
,• 
,' 
\1q.\"I, 
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CERTIFICATE OF SERVICE 
I , 
I HEREBY CERTIFY that on the / 0 day of May, 2017, I caused a true and correct 
copy of the foregoing to be electronically filed with the Clerk of the Court, which sent a Notice 
of Electronic Filing to the following persons: 
Jeff R. Sykes syke~rnwsslawyers.corn 
Chynna C. Tipton ~ipt<:>h' rnwsslawyers.corn 
McConnell Wagner Sykes & Stacey, PLLC // 
/ 
4835-7994-9896, V, 1 
/ 
/ 
AFFIDAVIT OF JEFFREY A. THOMSON IN SUPPORT OF DEFENDANT'S RESPONSE 
TO PLAINTIFF'S COUNTER MOTION FOR SUMMARY JUDGMENT AND REPLY 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY 
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EXHIBIT A
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JeffR. Sykes, ISB #5058 
Chyrma C. Tipton, ISB #9936 
McCONNELL WAGNER SYKES & STACEY "”3 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
Telephone: 208.489.0100 
Facsimile: 208.489.0110 
§ykes (innwsslaw largggm 
t_ipton{zD,mwss lawyers .com 
Attorneys For Plaintiff Scout LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, 
an Idaho limited liability company, 
doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., 
a California corporation; and 
TRUCK INSURANCE EXCHANGE, 
an inter—insurance exchange organized under 
the laws of the State of California, 
Defendants, 
Case No. CV01-16-17560 
PLAINTIFF’S RESPONSES TO 
REQUESTS FOR ADMISSION 
[N05, 1 — 16] 
Honorable Steven Hippler 
COMES NOW, Plaintiff Scout LLC (“Plaintiff’), by and through its attorneys of record, 
McConnell Wagner Sykes & Stacey PLLC, and, pursuant to Rule 36 of the Idaho Rules of 
PLAINTIFF’S RESPONSES TO REQUESTS 
FOR ADMISSION [Nos. 1 — 10] [ Page 1 
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CivilProcedure, hereby provides the following responses (“Responses”) to Defendant Tmck 
Insurance Exchange’s (“Defendant”) Requests For Admission propounded on or about 
January 23, 2017 (“Requests”). 
PRELIMINARY STATEMENT 
Plaintiff, based upon its current understanding and belief of the facts and the information 
presently known, responds and objects to the Requests as set forth herein. These Responses are 
based upon diligent exploration by Plaintiff and its counsel, but reflect only the current state of 
Plaintiff‘s understanding and belief as to the matters of inquiry. It is anticipated that further 
discovery, independent investigation and consultation with experts may supply additional facts, 
add meaning to known facts, and establish entirely new factual conclusions and legal contentions, 
all of which may lead to substantial additions to, modifications of and variations from 
these Responses. These Responses are, therefore, made without prejudice to Plaintiff‘s right to 
produce evidence of subsequently discovered documents or facts which may become available. 
Plaintiff makes certain continuing objections (“Continuing Objections”) to each Request. 
Plaintiff‘s Response to each individual Request is submitted without prejudice to and without 
waiving any Continuing Objection not expressly set forth in that Response. Accordingly, 
the inclusion of an objection to a Request and any Response is neither intended as, nor shall in any 
way be deemed a waiver of any Continuing Objection or of any other specific objection made herein. 
GENERAL OBJECTIONS AND RESERVATIONS 
Plaintiff sets forth below its general objections to Defendant’s Interrogatories, Requests for 
Admissions, and Requests for Production (“Discovery Requests”) Propounded Upon Plaintiff and 
the preliminary statement and definitions set forth therein, which are applicable to all of Defendant‘s 
PLAINTIFF ‘S RESPONSES TO REQUESTS 
FOR ADMISSION [Nos. 1 — 10] | Page 2 
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requests. 
1. Plaintiff generally objects to Defendant’s Discovery Requests (and the definitions set 
forth therein) to the extent that they improperly attempt to expand the Idaho Rules of Civil 
Procedure. 
2, Plaintiff generally objects to Defendant’s Discovery Requests to the extent that they 
seek information within Defendants possession and are thus unduly burdensomc and/or oppressive. 
3. Plaintiff generally objects to Defendant’s Discovery Requests to the extent that they 
seek information not within Plaintiff‘s personal knowledge and/or documents not within Plaintiff‘s 
possession or control. 
4. Plaintiff generally objects to the definitions set forth in Defendant‘s Discovery 
Request, including but not limited to the Definition of “Use,” “uses” or “used” on the grounds that 
such definition is vague and ambiguous and on the grounds that Defendant’s Discovery Requests 
seek admissions of questions of law that are an inappropriate expansion of the Idaho Rules of Civil 
Procedure. 
CONTINUING OBJECTIONS 
Nothing herein is intended to be nor should be construed as a waiver of any attorney—client 
privilege, work-product protection or the right of privacy and, to the extent the Requests may be 
construed as calling for the disclosure of information protected by such privilege and/or doctrine, 
a Continuing Objection to each and every Request is hereby imposed. 
Without waiving any Continuing Objection, Plaintiff responds to the Requests as follows. 
PLAINTIFF’S RESPONSES TO REQUESTS 
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RESPONSES TO REQUESTS FOR ADMISSION 
REQUEST N0. 1: Please admit that prior to November 7, 2012, you ordered a Sign 
(or signs) bearing the W0rd(s) “Rogue,” “Gone Rogue,” or “Gone Rogue Pub,” 
RESPONSE TO REQUEST N0. 1,: Admit. 
REQU EST N0. 2: Please admit that prior to November 7, 2012, a sign (or signs) bearing 
the W0rd(s) “Rogue,” “Gone Rogue,” or “Gone Rogue Pub” was installed on a building that was or 
would be used by you to operate a restaurant or pub. 
RESPONSE TO REQUEST NO. 2: Admit. 
REQUEST NO. 3: Please admit that prior to November 7, 2012, you ordered merchandise 
bearing the word(s) “Rogue,” “Gone Rogue," or “Gone Rogue Pub." 
RESPONSE TO REQUEST N0. 3: Deny. 
REQUEST NO. 4: Please admit that prior to November 7, 2012, merchandise bearing the 
word(s) “Rogue,” “Gone Rogue” or “Gone Rogue Pub” was used by you or any third party. 
RESPONSE TO REQUEST N0. 4: Deny, 
RES QUEST NO. 5: Please admit that prior to November 7, 2012, you registered the name 
“Gone Rogue Pub” as a d/b/a. 
RESPONSE TO REQUEST N0. 5: Admit. 
REQUEST NO. 6: Please admit that prior to November 7, 2012, you created a public 
Facebook page for Gone Rogue Pub, www.facebook.com/GoneRoguePub. 
RES PONSE T0 REQUEST N0. 6: Deny. Plaintiff admits that prior to November 7, 2012, 
Plaintiff operated under the d.b.a. Casa Del Sol and had a Facebook page for Casa Del Sol that was 
later changed to Gone Rogue Pub. 
PLAINTIFF’S RESPONSES TO REQUESTS 
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REQUEST N0. 7: Please admit that you began promoting, marketing, and advertising a 
business named “Gone Rogue Pub” prior to November 7, 2012. 
RESPONSE TO REQUEST NO. 7: Deny. 
REQUEST NO. 8: Please admit that you paid no sums of money to Oregon Brewing 
Company to settle the Federal Conn Lawsuit. 
RESPONSE TO REQUEST NO. 8: Admit. 
REQUEST N0. 9: Please admit that you paid no monetary damages to Oregon Brewing 
Company to settle the Federal Court Lawsuit. 
RESPONSE TO REQUEST N0. 9: Admit. 
REQUEST NO. 10: Please admit that no costs or fees were taxed against you in the Federal 
Court Lawsuit. 
RESPONSE TO REQUEST N0. 10: Admit. 
REQUEST NO. 11: Please admit that prior to November 7, 2012, you designed 
and produced, or instructed a third party to design and produce, a logo incorporating the word(s) 
“Rogue,” “Gone Rogue,” or “Gone Rogue Pub.” 
RESPONSE TO REQUEST N0. 1 1: Admit. 
RES {UEST NO. 12: Please admit that prior to November 7, 2012, one or more physical 
signs or billboards bearing the word(s) “Rogue,” “Gone Rogue” or “Gone Rogue Pub” were visible 
to the general public. 
RESPONSE TO REQUEST NO. 12: Object. The term “general public” is vague and as 
such Plaintiff Denies the Request. 
PLAINTIFF’S RESPONSES TO REQUESTS 
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REQUEST N0. 13: Please admit that prior to November 7, 2012, the Gone Rogue Pub 
Facebook page at www.faccbook.com/GoncRogucPub had “likes” or “followers” on Facebook. 
RESPONSE TO REQUEST NO. 13: Deny. Plaintiff admits that prior to November 7, 
2012, Plaintiff operated under the d.b.a. Casa Del So] and had a Facebook page for Casa Del So] that 
received “likes.” Plaintiff later changed the Facebook page for Casa Del Sol to Gone Rogue Pub. 
REQUEST NO. 14: Please admit that prior to November 7, 2012, photographs posted on 
the Gone Rogue Pub Facebook page at www.f‘acebnok.cmn/GmxcRauucPuh had “shares,” “likes," 
and “comments” on Facebook. 
RESPONSE TO REQUEST NO. 14: Deny. Plaintiff admits that prior to November 7, 
2012, Plaintiff operated under the d.b.a. Casa Del Sol and had a Facebook page for Casa Del Sol that 
posted photos which received “likes” and were “shared” Plaintiff later changed the Facebook page 
for Casa Del Sol to Gone Rogue Pub. 
RES QUEST N0. 1 5: Please admit that prior to November 7, 2012, photographs were posted 
on the Gone Rogue Pub Facebook page at www.facebook.comronc-Rogucl’ub depicting images of 
the interior of Gone Rogue Pub. 
RESPONSE TO REQUEST NO. 15: Deny. Plaintiff admits that prior to November 7, 
2012, Plaintiff operated under the d.b.a. Casa Del Sol and had a Facebook page for Casa Del Sol that 
posted photos which depicted the interior of what would later become Gone Rogue Pub. Plaintiff 
later changed the Facebook page for Casa Del So] to Gone Rogue Pub. 
RE UEST NO. 16: Please admit that the issue of Oct 31 - Nov 6, 2012, Vol. 21, No. 19, 
of the Boise Weekly publication included a story noting that “[a]lso in BODO, Gone Rogue has now 
PLAINTIFF’S RESPONSES TO REQUESTS 
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taken over the Casa del Sol space at 409 S. Eighth St, and hopes to open the second week 
of November.” 
RESPONSE TO REQUEST N0. 16: Plaintiff is unaware of such article or statement and 
on that basis Denies the Request. 
DATED this 13‘ day of March 2017. 
MCCONNELL WAGNER SYKES & STACEY PLLC 
1% 
Attomeys For Plaintiff Scout LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the ISl day of March 2017, a true and correct copy of the 
foregoing document was served via iCourt E—File upon the following party(ies): 
Jeffiey A. Thomson, Esq. 
Geoffrey M. Baker, Esq. 
Elam & Burke, P .A. 
251 East Front Street, Suite 300 [ /] Electronic Mail 
Post Office Box 1539 . ,3 . . 
Boise, Idaho 83701 jmgwclambmkcmml gmbcelamburke.com Telephone: 208.343.5454 
46,7 
Facsimile: 208.3 84.5844 
Chymyx/WTifimn 
Counsel For Defendant 
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VERIFICATION 
I, MORGAN POWELL, hereby state and declare as follows: 
That (1) I am the sole member and manager of Scout LLC, Plaintiff in the above‘captioncd 
matter; (2) I have read the foregoing Responses to Requests For Admission [N05, 1 - 16] and know 
the contents thereof; and (3) the statements therein made are true and con‘ect to the best of my 
information, knowledge and belief. 
I DECLARE under penalty of perjury that the foregoing is true and correct. 
DATED this 1‘“ day of March 2017. 
f3 611,} 
Morgan Powell 
Managing Member of Scout, LLC 
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Jeff R. Sykes, ISB #5058 
Chynna C. Tipton, ISB #9936 
MCCONNELL WAGNER SYKES & STACEY ”LC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
Telephone: 208.489.0100 
Facsimile: 208.489.0110 
svkesQmsslawvcrssom 
ti tom’élmwsslawyersxom 
Attorneys For Plaintiff Scout LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, 
an Idaho limited liability company, 
doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., 
21 California corporation; and 
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
Defendants. 
Case No. CV01—16—17560 
PLAINTIFF’S ANSWERS T0 
INTERROGATORIES 
[Nos. 1 — 20] 
Honorable Steven Hippler 
COMES NOW, Plaintiff Scout LLC (“Plaintiff”), by and through its attorneys of record, 
McConnell Wagner Sykes & Stacey PLLC, and, pursuant to Rule 33 of the Idaho Rules of 
PLAINTIFF’S ANSWERS TO 
INTERROGATORIES [Nos. 1 —— 20] I Page 1 
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Civil Procedure, hereby provides the following answers (“Answers”) to Defendant Truck Insurance 
Exchange’s (“Defendant”) Interrogatories propounded on or about January 23, 2017 
(“Interrogatories”). 
PRELIMINARY STATEMENT 
Plaintiff, based upon its current understanding and belief of the facts and the information 
presently known, answers and objects to the Interrogatories as set forth herein. These Answers are 
based upon diligent exploration by Plaintiff and its counsel, but reflect only the current state of 
Plaintiff’s understanding and belief as to the matters of inquiry. It is anticipated that further 
discovery, independent investigation and consultation with experts may supply additional facts, 
add meaning to known facts, and establish entirely new factual conclusions and legal contentions, 
all of which may lead to substantial additions to, modifications of and variations from 
these Answers. These Answers are, therefore, made without prejudice to Plaintiff‘s right to produce 
evidence of subsequently discovered documents or facts which may become available. 
Plaintiff makes certain continuing objections (“Continuing Objections”) to each 
Interrogatory. Plaintiff’s Answer to each individual Interrogatory is submitted without prejudice to 
and without waiving any Continuing Objection not expressly set forth in that Answer. 
Accordingly, the inclusion of an objection to an Interrogatory and any Answer is neither intended as, 
nor shall in any way be deemed a waiver of any Continuing Objection or of any other specific 
objection made herein. 
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GENERAL OBJECTIONS AND RESERVATIONS 
Plaintiff sets forth below its general objections to Defendant’s Interrogatories and the 
preliminary statement and definitions set forth therein, which are applicable to all of 
Defendant’s Interrogatories. 
1. Plaintiff generally objects to Defendant’s Interrogatories (and the definitions set 
forth therein) to the extent they improperly attempt to expand the Idaho Rules of Civil Procedure. 
2. Plaintiff generally objects to Defendant’s Interrogatories to the extent they seek 
information within Defendant’s possession and are thus unduly burdensome and/or oppressive. 
3. Plaintiff generaily objects to Defendant’s Interrogatories to the extent they seek 
information not within Plaintiff’s personal knowledge and/or documents not within Plaintiff‘s 
possession or control. 
4. Plaintiff generally objects to the definitions set forth in Defendant’s Interrogatories, 
including, but not limited to, the definition of “Use,” “uses” or “used” on the grounds that such 
definition is vague and ambiguous and on the grounds that the Interrogatories seek admissions of 
questions of law that are an inappropriate expansion of the Idaho Rules of Civil Procedure. 
//// 
//// 
//// 
//// 
//// 
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ANSWERS TO INTERROGATORIES 
INTERROGATORY N0. 1: Please state the name, address, and telephone number of each 
and every person known to you who has knowledge of or who purports to have any knowledge of 
any of the facts relating to any of the claims or defenses of the parties in this case and provide a 
summary of the knowledge of each individual listed. By this interrogatory, Defendant seeks 
the names, addresses, and telephone numbers of all possible witnesses who have any knowledge of 
any fact pertinent to both liability and damages. 
ANSWER TO INTERROGATORY NO. 1: 
Individual 
Morgan Powell 
c/o McConnell Wagner Sykes & Stacey, PLLC 
827 East Park Boulevard, Suite 20] 
Boise, Idaho 83712 
208.489.0100 
Pho Xayamahakham 
c/o McConnell Wagner Sykes & Stacey, PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 ' 
208.489.0100 
Melissa Williams 
c/o McConnell Wagner Sykes & Stacey, PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
208.489.0100 
Jason Gracida 
c/o McConnell Wagner Sykes & Stacey, PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
208.489.0100 
Thomas Butler 
c/o McConnell Wagner Sykes & Stacey, PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
208.489.0100 
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Individual 
Becky Nielsen 
c/o McConnell Wagner Sykes & Stacey, PLLC 
827 East Park Boulevard, Suite 201 
Boise, Idaho 83712 
208.489.0100 
Plaintiff will supplement this Answer, if necessary, in accordance with the Idaho Rules of 
Civil Procedure. 
INTERROGATORY NO. 2: Please state the name, address, and telephone number of all 
persons you intend to call as a Witness at the trial of this matter and state the subject matter on which 
the person has knowledge. 
ANSWER TO INTERROGATORY N0. 2: Plaintiff objects to this Interrogatory on the 
grounds that it is premature and requests information protected by the attomey-client privilege. 
Plaintiff will produce a witness list when required to do so by order of the Court or the Idaho Rules 
of Civil Procedure. Without waiving these objections, Plaintiff answers as follows: Discovery in 
this matter is ongoing and Plaintiff has not yet identified each and every witness it expects to testify 
at trial. This Answer will be supplemented in accordance with the Idaho Rules of Civil Procedure 
and/or an order of the Court. 
INTERROGATORY NO. 3: Please describe each document, object, or thing, 
including emails, texts, Internet content, postings on social media, movie, film, or other evidence 
gathered or created by electronic or scientific means, intended to be introduced or utilized as an 
exhibit at the trial of this matter. 
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ANSWER TO INTERROGATORY N0. 3: Plaintiff objects to this Interrogatory on the 
grounds that it is overly broad, unduly burdensome, premature, and requests information protected by 
the attorney—client privilege. Plaintiff will produce an exhibit list when required to do so by order of 
the Court or the Idaho Rules of Civil Procedure. Without waiving these objections, Plaintiff answers 
as follows: Discovery in this matter is ongoing and Plaintiff has not yet identified each and every 
exhibit it will introduce at trial as evidence. Notwithstanding the foregoing, Plaintiff may introduce 
any of the documents it produced in response to Defendant’s Requests For Production of Documents 
and may further introduce, without limitation, any document or other evidence identified or produced 
by any party to this lawsuit or identified by any person during any deposition testimony in 
this matter. This Answer will be supplemented in accordance with the Idaho Rules of 
Civil Procedure and/or an order of the Court. 
INTERROGATORY NO. 4: If you, your attorney, or anyone acting on your behalf, 
has engaged any experts who are expected to testify at the trial of this matter, please state: 
(a) the expert’s name and address; 
(b) the subject matter on which the expert is expected to testify; 
(c) the substance of the facts, conclusions, and opinions to which each is expected 
to testify; 
(d) the facts, data, knowledge, and information underlying the expert(s)’ opinions or 
inferences; and 
(e) a summary of the expexfis)’ qualifications, educational background, and training. 
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ANSWER TO INTERROGATORY NO. 4: P1aintiff objects to this Interrogatory on the 
grounds that it is premature and requests information protected by the attorney-client privilege. 
Plaintiff will identify its expert witness(es) when required to do so by order of the Court or the 
Idaho Rules of Civil Procedure. Without waiving these objections, Plaintiff answers as follows: 
Discovery in this matter is ongoing and Plaintiff has not yet identified an expert witness. 
This Answer will be supplemented in accordance with the Idaho Rules of Civil Procedure and/or an 
order of the Court. 
INTERROGATORY NO. 5: Please set forth with specificity and in accordance with 
Idaho Code § 5-335 a statement of the amount and type of damages claimed by you as a result of the 
actions taken by Defendant. 
ANSWER TO INTERROGATORY N0. S: 
Attorney Fees incurred in defending OBC Complaint - $4,635.00 
Local Advertising - $400.00 
Signage - $4,642.72 
Printing and Reproduction - $ 1,020.00 
Bookkeeper Expenses - $ 250.00 
Plaintiff reserves the right to supplement this Answer as discovery progresses. 
INTERROGATORY NO. 6: Please describe in detail what monetary damages 
Oregon Brewing Company sought in its Federal Court Lawsuit. 
ANSWER TO INTERROGATORY NO. 6: Plaintiff does not have personal knowledge 
of what exact monetary damages Oregon Brewing Company intended to present into evidence in the 
Federal Court Lawsuit because Plaintiff was forced to settle the claim after Farmers Insurance 
refused to tender defense. Plaintiff settled the claim by agreeing to the injunctive relief that Oregon 
Brewing Company sought. 
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INTERROGATORY NO. 7: Please describe whether you, pursuant to the terms of the 
Settlement Agreement and Mutual Release, were required to pay any sums of money to 
Oregon Brewing Company to settle the Federal Court Lawsuit. 
ANSWER TO INTERROGATORY NO. 7: Plaintiff was not required to pay any sum of 
money directly to Oregon Brewing Company pursuant to the terms ofthe Settlement Agreement and 
Mutual Release. 
INTERROGATORY NO. 8: Please describe in detail what monetary damages were paid 
by you to Oregon Brewing Company as a result of the settlement of the Federal Court Lawsuit. 
ANSWER TO INTERROGATORY NO. 8: Plaintiff was not required to pay any sum of 
money directly to Oregon Brewing Company as a result of the settlement of the Federal 
Court Lawsuit. 
INTERROGATORY N0. 9: Please describe in detail the terms of the 
Settlement Agreement and Mutual Release with Oregon Brewing Company to settle the 
Federal Court Lawsuit. 
ANSWER TO INTERROGATORY NO. 9: Plaintiff objects to this Interrogatory as it is an 
impermissible expansion of the Idaho Rules of Civil Procedure. Notwithstanding and without 
waiving said objection, Plaintiff answers as follows: The Settlement Agreement and Mutual Release 
document speaks for itself and has been produced in Plaintiff response to Defendant’s Requests For 
Production of Documents. 
IN TERROGATORY N0. 10: Please describe in detail what efforts were taken by you to 
comply with the terms of the Settlement Agreement and Mutual Release of the Federal 
Court Lawsuit. 
PLAINTIFF’S ANSWERS TO 
INTERROGATORIES [Nos. 1 — 20] I Page 8 
I:\10517.003\D[S\Scout-Ans to Rags I70130.doc
000539
ANSWER TO INTERROGATORY NO. 10: Plaintiff rebranded the company as 
“Double Tap Pub” and ceased all use Of the word(s) “Rogue” and “Gone Rogue.” Plaintiff replaced 
all equipment bearing the words “Rogue” or “Gone Rogue“ (i.e., menus, coasters, glassware), 
purchased and installed new signage and obtained new merchandise. Plaintiff changed all 
advertising and marketing previously used. 
INTERROGATORY NO. 11: Please describe in detail all uses of the word(s) “Rogue,” 
“Gone Rogue,” or “Gone Rogue Pub” by you. 
ANSWER TO INTERROGATORY NO. 11: Plaintiff operated its bar and restaurant 
under the assumed business name of “Gone Rogue Pub” and used that name in connection with a“ 
marketing and operation of the bar and restaurant. 
INTERROGATORY NO. 12: Please describe in detail when the word(s) “Rogue,” 
“Gone Rogue,” or “Gone Rogue Pub” were first used by you. 
ANSWER TO INTERROGATORY N O. 12: Plaintiff objects to this Interrogatory on the 
grounds that it is vague and ambiguous. Notwithstanding and without waiving said objection, 
Plaintiff answers as foliows: Plaintiff first opened the bar and restaurant and began using the 
assumed business name in late November of 2012. Prior to that time, the bar and restaurant were 
operated under the name of Casa del Sol. 
INTERROGATORY NO. 13: Please describe in detail the relationship between 
Scout, LLC and Gone Rogue Pub. 
ANSWER TO INTERROGATORY NO. 13: Gone Rogue Pub was the assumed business 
name for Scout LLC. 
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INTERROGATORY NO. 14: Please describe in detail all merchandise, advertising, 
and promotional materials bearing the word(s) “Rogue,” “Gone Rogue,” or “Gone Rogue Pub” used 
by you. 
ANSWER TO INTERROGATORY NO. 14: Plaintiff objects to this Interrogatory as 
overly broad and unduly burdensome. Notwithstanding and Without waiving said objections, 
Plaintiff answers as follows: Plaintiff offered merchandise in the form of hats, clothing, shot glasses, 
pint glasses, stickers and coasters—all bearing the words “Gone Rogue” or “Gone Rogue Pub” 
on them. 
INTERROGATORY NO. 15: Please describe in detail when each item of merchandise, 
advertising and promotional materials was ordered and/or purchased by you. 
ANSWER TO INTERROGATORY NO. 15: Plaintiff objects to this Interrogatory as 
overly broad and unduly burdensome. Notwithstanding and without waiving said objections, 
Plaintiff answers as follows: Plaintiff placed several orders for merchandise from the time it began 
operations in November of 2012 until it ceased use of the name “Gone Rogue Pub” in 2015. 
INTERROGATORY NO. 16: Please identify the person or entity responsible for the design 
of your logo that includes the word(s) “Rogue,” “Gone Rogue,” or “Gone Rogue Pub.” 
ANSWER TO INTERROGATORY NO. 16: Plaintiff does not currently have personal 
information regarding the design of the logo. The name and logo were selected by members that are 
no longer affiliated with the company and prior to the affiliation of Mr. Powell, currently the 
sole member of Plaintiff. Plaintiff will supplement this Answer in accordance with the Idaho Rules 
of Civil Procedure. 
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INTERROGATORY NO. 17: Please describe in detail when you first decided or chose to 
use the word(s) “Rogue,” “Gone Rogue” or “Gone Rogue Pub” and how that decision was made. 
ANSWER TO INTERROGATORY NO. 17: Plaintiff does not currentiy have personal 
information regarding the decision to use the name “Gone Rogue.” The name was selected by 
members that are no longer affiliated with the company and prior to the affiliation of Mr. Powell, 
currently the sole member of Plaintiff. Plaintiff will supplement this Answer in accordance with the 
Idaho Rules of Civil Procedure. 
INTERROGATORY NO. 18: Please describe in detail the process and timeline for the 
design of your logo bearing the word(s) “Rogue,” “Gone Rogue” or “Gone Rogue Pub.” 
ANSWER TO INTERROGATORY N0. 18: See Answer to Interrogatory No. 16. 
INTERROGATORY NO. 19: Please describe in detail when and in what method your logo 
bearing the word(s) “Rogue,” “Gone Rogue,” or “Gone Rogue Pub” was first introduced to the 
general public. 
ANSWER TO INTERROGATORY N0. 19: Plaintiff objects to this Interrogatory on the 
grounds that it is vague and ambiguous. Notwithstanding and without waiving said objection, 
Plaintiff answers as follows: Plaintiff first opened the bar and restaurant and began using the 
assumed business name in late November of 2012. Prior to that time, the bar and restaurant was 
operated under the business name of Casa del Sol. 
INTERROGATORY NO. 20: Identify each person or entity who distributed, circulated, 
advertised, marketed or promoted any products or services for you using the name or names 
“Rogue,” “Gone Rogue” or “Gone Rogue Pub” and include whether any contract exists or existed for 
the distribution, circulation, sale, or advertisement. 
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ANSWER TO INTERROGATORY NO. 20: Plaintiff objects to this Interrogatory as 
overly broad and unduly burdensome. Notwithstanding and without waiving said objections, 
Plaintiff answers as follows: Plaintiff placed several advertisements with Boise Weekly, 
Impact Radio, Century Link Arena and Downtown Boise Association; had a promotional agreement 
with Uber; and donated to charities such as the Veterans Assistance Program and Boise 
Police Association. 
DATED this 3rd day of March 2017. 
MCCONNELL WAGNER SYKES & STACEY PLLC 
/s/ Chyrma C. T ipton 
By: Chynna C. Tipton 
Attorneys For Plaintiff Scout LLC 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 3rd day of March 2017, a true and correct copy of the 
foregoing document was served via iCourt E-File upon the following pafly(ies): 
Jeffrey A. Thomson, Esq. 
Geoffrey M. Baker, Esq. 
Elam & Burke, PA. 
251 East Front Street, Suite 300 [ \/] Electronic Mail 
Post Office Box 1539 . fl ‘ ‘ ‘ 
Boise, Idaho 83701 l—«-—-—~————““"’fl“‘f‘bmk?‘“°f“ 
Telephone: 208.343.5454 gmbmeldmbmkeLom 
Facsimile: 208.384.5844 
Counsel F or Defendant 
/s/ Chynna C. Timon 
Chynna C. Tipton 
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VERIFICATION 
I, MORGAN POWELL, hereby state and declare as follows: 
That (1) I am the sole member and manager of Scout LLC, Plaintiff in the above—captioned 
matter; (2) I have read the foregoing Answers to Interrogatories [Nos. 1 - 20] and know the contents 
thereof; and (3) the statements therein made are true and correct to the best of my information, 
knowledge and belief. 
I DECLARE under penalty of perjury that the foregoing is true and correct. 
DATED this 3rd day of March 2017. 
/s/ Morgan Powell 
Morgan Powell 
Manager of Scout, LLC 
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Jeffrey A. Thomson (ISB #3380) 
jat@elamburke.com 
Geoffrey M. Baker (ISB #5489) 
gmb~elamburke.com 
ELAM & BURKE, P.A. 
251 East Front Street Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
Telephone: (208) 343-5454 
Facsimile: (208) 384-5844 
Attorneys for Defendant Truck Insurance Exchange 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, 
vs. 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the State of 
California, 
Defendants. 
STA TE OF IDAHO ) 
)ss. 
County of Ada ) 
Case No. CVOl-16-17560 
AFFIDAVIT OF ZACH HAGADONE 
IN SUPPORT OF DEFENDANT'S 
RESPONSE TO PLAINTIFF'S 
COUNTER MOTION FOR 
SUMMARY JUDGMENT AND 
REPLY MEMORANDUM IN 
SUPPORT OF DEFENDANT'S 
MOTION FOR SUMMARY 
JUDGMENT 
Zach Hagadone, having first been duly sworn, upon his oath deposes and says as follows: 
1. I am the Editor in Chief of the Boise Weekly Newspaper and make this affidavit 
based on personal knowledge. 
AFFIDAVIT OF ZACH HAGADONE IN SUPPORT OF DEFENDANT'S RESPONSE TO 
PLAINTIFF'S COUNTER MOTION FOR SUMMARY JUDGMENT AND REPLY 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT - I 
Electronically Filed
5/16/2017 2:39:05 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Laurie Johnson, Deputy Clerk
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2. The Boise Weekly is a media publication distributed via print and the internet. 
3. Attached hereto as Exhibit A is a true and correct copy of a story published by the 
Boise Weekly in its October 31, 2012, edition. 
DATED this _JQ_ day of May, 201 7. 
Zach Hagadone 
SUBSCRIBED AND SWORN to before me this / 0 day of May, 2017. 
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Notary Public f~ Idaho ! 
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My Commissio; xpires: / , , q I , 
AFFIDAVIT OF ZACH HAGADONE IN SUPPORT OF DEFENDANT'S RESPONSE TO 
PLAINTIFF' S COUNTER MOTION FOR SUMMARY JUDGMENT AND REPLY 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the f ~ day of May, 2017, I caused a true and correct 
copy of the foregoing to be electronically filed with the Clerk of the Court, which sent a Notice 
of Electronic Filing to the following persons: 
Jeff R. Sykes 
Chynna C. Tipton 
McConnell Wagner Sykes & Stacey, PLLC 
4842-7607-3800, V. 1 
sykes@mwsslawyers.com 
ti pton@m wsslawyers . com 
AFFIDAVIT OF ZACH HAGADONE IN SUPPORT OF DEFENDANT'S RESPONSE TO 
PLAINTIFF' S COUNTER MOTION FOR SUMMARY JUDGMENT AND REPLY 
MEMORANDUM IN SUPPORT OF DEFENDANT'S MOTION FOR SUMMARY 
JUDGMENT-3 
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Brlck Uven Blstro W111 Close After 28 Years 
| 
And Gone Rogue takes over Casa del Sol 5... Page 1 of3 
TO READ T0 Ill] BW 
FOOD a DRINK u FOOD NEWS OCTOBER31, 2012 Tweets by@Boiseweek 
m Boise Weekly A Brick Oven Bistro Will Close After 28 " CE 
The #nckmobne will be a( Camaln Comes in Boise 
Ye ars Sunday June 25 #tkandMorty boxseweekly com/bosse/thewck 
And Gone Rogue takes over Casa del Sol space 
By Tale Morgan yrarabreemcigan 
The Rickmobile Road Trip v 
Stamna Thursdav Mav11. (he Ruckmobx|%at 
Embed VIEW on Twmer 
' Boise Weekly 
Like Page 41 K hkes 
Be the first of your friends to like thxs Elfifilfi 1 
Boise Weekly 
3 ' ‘ 1hr 
. We've got your back when it comes to Levla Ramella-Rader ' Fresh Off the Hook prepares to open its second location. Mothers Day plans: 
After 28 years in business, Brick Oven Bistro announced that Related Locations 't 'll ff"ll | eit d Sund ,N .25 t8:30 .m. 1 WI 0 ma ycos 5 cars ay ov a p BrickOven Bistro 
'We're ready m retire and we are going to write a 30] N Mai“ 5‘ 
cookbook It's time everybody learned to cook on their “59 “WWW" 5"“ ”"99 
own." said owner Stephanie Telesco‘ 203—342‘3456 
brickovenbistroxom 
Telesco and her husband Jeff Nee decided to leave with fond Some Ideas For Where to GO... memories, rather than selling the business to anyone else. There-5 sun lame to make reservamns for s
m EC-S "I don't want to wake up in two years in tears because somebody‘s destroyed what we built 
up." said Stephanie. "Jeff and I. we're here 24/7; it's our baby, so it's time." 
The couple is assembling a cookbook featuring recipes from Brick Oven Beanery/Bistro 
along with cusiomer memories‘ 
In better news, BODO is about to get a bit more bodacious. Fresh Off the Hook is almost 
ready to open its second location: Fresh Off the Hook in the 8th Street Marketplace, which 
was slated to open in July‘ Though owner David Bassiri was leaning toward calling it Fresh 
Catch, he opted to stick with the well—known brand. ' 
EXHIBIT A 
http://vwvw.boiseweekly.com/boise/brick-oven—bistro-will-close-after-28-years/C0ntent?0i... 5/10/2017000548
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The space will have a similar menu to the original location, but with new appetizers like 
green bean fries and crab cakes. 
Bassiri is shooting for a Monday, Nov. 5 opening. but said he still has a few loose ends and 
permits to wrap up. 
Also in BODO. Gone Rogue has now taken over the Casa del Sol space at 409 5. Eighth St., 
and hopes to open the second week of November‘ 
"The concept is basically a military—themed pub and eatery. We have a lot of military 
memorabilia, the owners are in the Idaho National Guard, as well as some of the 
employees," said manager TJ, Abruzzese. 
The space will offer 24 taps and an assortment of standard bar grub. 
"It‘sjust traditional pub—style food: burgers. elk burgers. sausages, fries, onion rings, 
jalapeno peppers, finger steaks," said Abruzzese. 
And in other downtown news, Dine Out Downtown Boise Restaurant Week will take place 
from Friday, Nov. 2, to Sunday, Nov. 11. The event includes $10—$30 prix fixe lunch and 
dinner menus at Bardenay, Berryhill and Co., The Brickyard. Le Cafe de Paris. Mai Thai. Red 
Feather Lounge and Solid Grill and Bar, among others. 
No tickets are required, but reservations are recommended. To peek at all the special 
menus, visit downtownboiseorg 
Related Stories 
Bistro‘s Liquor License 
May Be Key to New 
Tenants 
Dec 26. 2012 
Brick Oven Bistro La Belle Vie Will Close 
Announces it Will Close This Month 
in November May 2.2012 
0ct29. 2012 
Speaking of... 
Best Local Seafood Best Local Seafood 
Sep 24, 2014 SeP 25. 2013 Fresh Off the Hook at 
BODO 
Jan 9, 2013 
More» 
More Food News » 
More by Tara Morgan 
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Urban Smoke Slings Boise Scores a New Bar Fill Up at Foodfort 
Barbecue Around Boise AprGV 2016 Mar 23, 2016 
Apr 20, 2016 MOVE ” 
Readers also liked... 
New Year, New Eats 
Jan 20, 2016 
4 Fogds :OMVWSJ no? 603?. 
' Cu‘r down 0. hi (:5. our Never
: ham evam dcua bu never ea: mhfig fnage 4 Fodds, I. 
home \ about BW \ BWclassifieds \ contact us \ submit an event I advertise | subscribe [ privacy policy \ code ofethics 
submission guidelines \ job opportunities I national advertising I check out food. music. and art in other cities 
(Yb a 
G) 2017 Beise Weekly 
websile powered by Foundaticn 
http://www.boiseweekly.com/boise/brick-oven-bistro-will-close-after-Z8—years/Content?oi... 5/10/201700055
JeffR. Sykes, 18B #5058 
Chynna C. Tipton, ISB #9936 
Electronically Filed 
5/23/2017 5:13:59 PM 
Fourth Judicial District, Ada County 
Christopher D. Rich, Clerk ofthe Court 
By: Nichole Snell, Deputy Clerk 
MCCONNELL WAGNER SYKES & STACEY PLLC 
827 East Park Boulevard, Suite 20] 
Boise, Idaho 83712 
Telephone: 208.489.0100 
Facsimile: 208.489.0110 
sykes@mwsslawyerscom 
tipton@mwsslamers .com 
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Attorneys For Plaintiff Scout LLC 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited 
liability company, doing business as 
Double Tap Pub, 
Plaintiff, 
vs. 
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
Defendants. 
Case No. CV01-16—17560 
REPLY MEMORANDUM IN SUPPORT 
OF PLAINTIFF’S COUNTER MOTION 
FOR SUMMARY JUDGMENT 
Honorable Steven Hippler 
COMES NOW, Plaintiff Scout LLC (“Scout”), by and through its counsel of record, 
McConnell Wagner Sykes & Stacey PLLC, and, pursuant to Rule 56 of the Idaho Rules of 
Civil Procedure, hereby submits this Reply Memorandum in Support of Plaintiff’ 5 Counter Motion 
For Summary Judgment. 
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I. REPLY ARGUMENT 
 
Truck’s arguments in support of its Motion For Summary Judgment and in opposition to 
Scout’s Counter Motion For Summary Judgment (“Truck Resp.”) are based on its belief that the 
application of the prior publication exclusion to the facts of the case was not “fairly debatable.” 
Truck Resp., p. 7.  Truck’s belief is erroneous. 
A. Truck Had A Duty To Defend Because Application Of The Prior Publication 
Exclusion Was “Fairly Debatable.” 
 
The Court is not required to find that the prior publication exclusion did not apply in order 
to find that Truck breached its duty to defend.  Rather, the Court only has to determine whether 
application of the prior publication exclusion was “fairly debatable.”  St. Surfing, LLC v. Great 
Am. E&S Ins. Co., 776 F.3d 603, 607 (9th Cir. 2014) (emphasis added); accord Pendlebury v. 
Western Casualty and Surety Co., 89 Idaho 456, 464 (1965); see also Deluna v. State Farm fire & 
Cas. Co., 149 Idaho 81, 85 (2008) (holding that insurer liable for breach of duty to defend even 
though it was able to prove, in the suit by the plaintiff for breach, that plaintiff’s claims fell outside 
the policy). 
In this case, Truck claims that, because the OBC Complaint alleges that Scout began using 
the mark “Rogue” as the name of its restaurant in October of 2012, the exclusion for 
“prior publications” in the Policy applies to negate any possibility for liability, including liability 
for the other four trademark violations alleged that do not relate to Scout’s operation of the 
restaurant and, thus, eliminated Truck’s duty to defend Scout in the OBC Lawsuit.  
Truck claims there is no dispute over the facts bearing on coverage or over application of 
the exclusion to those facts, but these statements are not accurate.  Truck Resp., pp. 5-7. While it 
is undisputed that Scout posted a picture of its logo on Facebook on October 11, 2012 
(“October Post”) and that the OBC Complaint alleged that Scout began using the mark “Rogue” 
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as the name of its restaurant in October 2012, it is nevertheless “fairly debatable” whether the prior 
publication exclusion applies because there was and is reasonable dispute regarding whether the 
October Post was “actionable” and “injurious” as required for the exclusion to apply; and, 
whether the violations of Oregon Brewing Company’s (“OBC”) other four trademarks arose from 
the October Post.1  
1. The October Post Must Be “Injurious” in Order to Trigger the Prior 
Publication Exclusion. 
 
 The “prior publication” exclusion provides that the Policy “does not apply to: . . . 
‘advertising injury’: . . . (2) Arising out of oral or written publication of material whose first 
publication took place before the beginning of the policy period.” Thomson Aff., Ex. B, 
at pp 89, 94.  Truck claims that the prior publication exclusion is clear and unambiguous, that the 
October Post was a “prior publication,” and that the October Post triggers the prior publication 
exclusion for all the claims asserted in the OBC Complaint. Truck Resp., pp. 5-8. 
 Truck relies on the cases Capital Indemnity Corp. v. Elston Self Service Wholesale 
Groceries, Inc., 559 F.3d 616 (7th Cir. 2009), Hanover Ins. Co. v. Urban Outfitters Inc., 806 F.3d 
761 (3d Cir. 2015), and United Nat. Ins. Co. v. Spectrum Worldwide, Inc., 555 F.3d 772 (9th Cir. 
2009) to support its position.  However, each of these cases states that it is clear and unambiguous 
that the “Prior Publication Exclusion” only applies where the prior publication was infringing. 
Capitol Indem. Corp., 559 F.3d at 620 (“We do not see any ambiguity in the meaning of 
the exclusion; it seems clear that the exclusion only abrogates the duty to defend where the 
insured’s first publication of actionable material occurred prior to the beginning of its policy.”); 
                                                 
1  Scout has classified the October Post as a “prior publication” for convenience and clarity but in doing so does 
not intend to imply that the October Post is in fact a prior publication under the terms of the Policy. 
Scout argues that the October Post is not infringing and therefore cannot be a “prior publication” under the 
Policy and cannot trigger the “Prior Publication Exclusion.” 
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Hanover Ins. Co., 806 F.3d at 768 (“the ‘prior publication’ exclusion applies to excuse an insurer 
from its duty to defend if that insurer has assumed coverage responsibility after the insured has 
commenced the liability-triggering conduct.”); United Nat’l Ins. Co., 555 F.3d at 778 
(“. . . the first publication of infringing material occurred prior to the policy’s effective date.”). 
These cases support Scout’s argument that the Prior Publication Exclusion only applies where the 
prior publication was injurious or actionable.  
 Likewise, the authorities that Truck uses to support its argument that the 
October Post and subsequent violations were a “single, continuous wrong,” – St. Surfing, LLC v. 
Great Am. E & S. Ins. Co., 776 F.3d 603 (9th Cir. 2014) and Kim Seng Co. v. Great American Ins. 
Co. of New York, 179 Cal.App.4th 1030 (2d. App. Div. 2009) – both support that in order to be 
deemed a “single continuous wrong” the prior publication must be “actionable,” which requires 
the prior publication to be injurious.  St. Surfing, LLC, 776 F.3d at 610 (“an allegedly wrongful 
advertisement published before the coverage period triggers application of the prior 
publication exclusion.”); Kim Seng Co., 179 Cal. App. 4th at 1040 (“It is the infringing trademark 
that is the “material” covered by the prior publication exclusion.”).2  
 In order for the October Post to trigger the “prior publication” exclusion, 
the October Post must have been “injurious” or “wrongful.”  E.g. Capitol Indem. Corp., 559 F.3d 
at 620. Truck has the burden of proving that the October Post was injurious. See e.g. Transp. Ins. 
Co. v. Pa. Mfrs.’ Ass’n Ins. Co., 346 F. App’x 862, 866 (3d Cir. 2009).  Truck has not and will not 
be able to prove such injury.  
                                                 
2  Truck recognizes that “[t]he Policy states that the prior publication exclusion applies when advertising injury 
“arises out of” a publication.”  Truck Resp., p .10.  However, Truck argues that this language does not require 
the publication to be actionable or injurious in order for the injury to “arise out of” the publication because 
“the Policy does not state that the material must be “actionable” or “injurious” when it is first published.” Id.  
There is not authority, and Truck cites to no authority, for its claim that application of the exclusion cannot 
be limited unless expressly provided for in the Policy. 
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 While Scout maintains that Truck was not permitted to rely solely on the facts set 
forth in the OBC Complaint,3 even if Truck could limit its inquiry to the facts set forth in the 
OBC Complaint and ignore the facts provided to Truck by Scout, the facts set forth in the 
OBC Complaint establish that the Pub was not open when the October Post was made and further 
indicate or at least create a reasonable dispute as to when the Pub opened for business and when 
the “infringing” conduct began.  Thomson Aff., Ex. B, p. 66 [OBC_54] (picture of opening night 
without date); id., p. 69 [OBC_57] (remodel still in progress as of November 23, 2012); id., p.81 
[OBC_69] (comment on October 24, 2012 says that Pub still not open).  
 Furthermore, the undisputed facts now established shows that Gone Rogue Pub did 
not open for business or otherwise engage in use of the name “Gone Rogue Pub” with regard to a 
“restaurant, pub, and catering service” until at least November 21, 2012.  Pho Decl., ¶¶ 39-40. 
As such, Scout could not have been violating OBC’s trademark for “restaurant, pub, and catering 
service,” because Scout was not providing those services to any customers, or selling any related 
goods at the time of the October Post.  Id.  There is no question that had Scout elected to change 
its name after the October Post but prior to opening for business, the October Post would never 
have become “actionable” or “injurious.”  As such, the October Post cannot be a single continuous 
wrong that gave rise to OBC’s claims and could not trigger the prior publication exclusion.  
 While Scout argues that the facts and law clearly establish that the prior publication 
exclusion was not applicable, at a minimum its application is “fairly debatable.”  Therefore, 
                                                 
3  Truck claims that Deluna v. State Farm Fire & Cas. Co., 149 Idaho 81 (2008), is controlling law with regard 
to the four corners rule and that Pendlebury v. Western Casualty and Surety Co., 89 Idaho 456 (1965), 
has been overruled sub silentio.  Truck Resp., p. 5.  While not “binding precedent” the Idaho District Court 
case Farm Bureau Mut. Ins. Co. v. Jeffcoat, 2008 Ida. Dist. LEXIS 26, *19-20 (Idaho Dist. Ct. 
Sept. 22, 2008), attached hereto as Exhibit A, sets forth a detailed analysis of how Pendlebury and the 
subsequent case law is harmonized and why Pendlebury remains good law.  For the sake of brevity, 
Scout will rely on the arguments set forth in Jeffcoat and previously included in Scout’s Memorandum in 
Opposition to Defendant’s Motion for Summary Judgment and in Support of Plaintiff’s Counter Motion for 
Summary Judgment (“Scout SJ Memo”), filed May 3, 2017. 
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Truck had a duty to defend Scout in the OBC Lawsuit and breached the Policy when it failed to 
do so.  As such, this Court should grant Scout summary judgment on its claim for breach of contract 
against Truck. 
a. OBC’s Claims of Infringement Did Not “Arise” From the October Post and 
Were Not Excluded Under the Prior Publication Exclusion. 
 
  Even if this Court finds that the October Post triggered the prior publication 
exclusion, that exclusion only excluded coverage for the alleged infringements of OBC’s 
“restaurant, pub, and catering service” trademark and did not exclude coverage for the alleged 
violations of OBC’s other four trademarks because those violations were “new wrongs” that were 
separate and distinct from the October Post. Truck therefore still had an obligation to defend Scout 
in the OBC Lawsuit.4 
  “If a later advertisement is not substantially similar to the pre-coverage 
advertisement, [...], it constitutes a distinct, or ‘fresh,’ wrong that does not fall within the prior 
publication exclusion’s scope.”  St. Surfing, LLC, 776 F.3d at 610; accord Transp. Ins. Co., 
346 F. App’x at 867. “A post-coverage publication is ‘substantially similar’ to a pre-coverage 
publication if both publications carry out the same alleged wrong.” St. Surfing, LLC, 776 F.3d 
at 613 (emphasis added).  Furthermore, where some infringing conduct or causes of action may be 
covered while others are excluded, the insured is obligated to defend against all claims in 
the action.  Hudson Ins. Co. v. Colony Ins. Co., 624 F.3d 1264, 1267 (9th Cir. 2010) 
(emphasis added). 
                                                 
4  Truck claims that in addition to the October Post, Scout also made “prior publications” when it posted a sign 
on the building and when the Boise Weekly identified “Gone Rogue Pub” as a restaurant that would be 
opening in the future.  Truck Resp., p. 6, fn. 4.  These additional publications do not change the analysis. 
Like the October Post, these publications only relate to OBC’s trademark for restaurant, pub and catering 
services and do not give rise to alleged violations of OBC’s other four trademarks. 
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  Truck relies on St. Surfing, LLC v. Great Am. E & S. Ins. Co., 776 F.3d 603 
(9th Cir. 2014) and Kim Seng Co. v. Great American Ins. Co. of New York, 179 Cal.App.4th 1030 
(2d. App. Div. 2009) to support its claim that all of OBC’s alleged violations arose from the 
October Post.  However, these cases are distinguishable because in both cases there was only one 
“right” or one “use” that was alleged to be protected by the trademark and to be infringed 
by defendant.  
  In Kim Seng Co., there was only one protected use—Asian foods—for 
which “Que Huong” was a protected trademark.  179 Cal.App.4th at 1032.  The court thus found 
that the subsequent violations were a continuous act because the prior publication of the 
“Que Huong” mark and subsequent publications of the “Que Huong” mark both violated the same 
“Que Huong” trademark covering Asian foods.  Id. at 1038.  The Court explained that the prior 
publication exclusion was not triggered by use of the same advertising “material” but rather 
referred to a “prior publication of the same ‘right’ or trademark.” Id.  
  Likewise, in Street Surfing, LLC the only protected use for which the mark 
“streetsurfer” was a protected trademark was for use as a brand name of goods.  776 F.3d at 608, 
fn 5.  The Ninth Circuit found that the prior use of the mark “streetsurfer” as the brand of the 
defendant’s wave board was the same violation as defendant’s subsequent use of the mark 
“streetsurfer” as the brand name for its other products.  Id. at 612.  The Ninth Circuit explained 
that the distinction between the prior publication and the subsequent publications does 
“not consider all differences between pre-coverage and post-coverage publications, but [focuses] 
on the relationship between the alleged wrongful acts manifested by those publications.  
A post-coverage publication is ‘substantially similar’ to a pre-coverage publication if both 
publications carry out the same alleged wrong.”  Id. (emphasis in original).  
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  The Court in Kim Seng Co. and the Court in Street Surfing, LLC both relied 
on the Seventh Circuit case Taco Bell Corp. v. Cont’l Cas. Co., 388 F.3d 1069 (7th Cir. 2004). 
In Taco Bell Corp., Judge Posner set forth in detail how the prior publication exclusion applied to 
“fresh wrongs” based on the understanding that the clear purpose of the exclusion is to prevent 
coverage for risks that have already materialized and become a certainty.  Id. at 1073. 
The Taco Bell Corp. case involved allegations regarding the misappropriation of an advertisement 
idea involving a “Psycho Chihuahua.”  Id.  The complaint alleged two similar but separate 
violations by Taco Bell.  Id.  The first claim alleged misappropriation of the idea of using a 
“Psycho Chihuahua” in its commercials.  Id.  This misappropriation began prior to the 
policy period.  Id.  The second claim alleged misappropriation of the idea of the Chihuahua’s head 
popping out of a hole.  Id.  The Seventh Circuit held that while both related to the basic idea of the 
“Psycho Chihuahua,” the second allegation alleges a violation of a separate right and therefore 
alleges “fresh wrongs” not excluded by the prior publication exclusion.  Id. at 1074.  
  Truck claims that it is undisputed that “Oregon alleged in the OBC Lawsuit 
that Scout began using the name ‘Gone Rogue Pub’ in October 2012, giving rise to its claims 
of infringement.”  Truck Resp., p. 5 (emphasis added).  Truck also claims, without citing anything 
in the OBC Complaint, that “Oregon specifically alleged that Scout’s pre-policy-issuance 
publication of the Gone Rogue Pub name and logo in October 2012 marked the origination date 
of Scout’s acts that resulting in infringement.”  Truck Resp., p. 11 (emphasis in original).  
However, Truck’s claims misstate the facts and allegations set forth in the OBC Complaint and 
the application of the prior publication exclusion to those allegations. 
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   In the very first factual paragraph of the OBC Complaint, OBC alleges that 
is owns five separate trademarks for the mark “ROGUE” in the following categories:  “Beer and 
Ale”; “Restaurant, pub and catering services”; “Beverage glassware”; “Beer”; and “Clothing.” 
Thomson Aff., Ex. A, at p 3 ¶ 9.  These trademarks each relate to a specific type of “Good” 
or ”Service.”  Id.  Consistent with this distinction, OBC alleged separate violations for 
each trademark, 
Defendants’ unauthorized use of ROGUE constitutes trademark 
counterfeiting because Defendants knowingly used the identical or 
substantially indistinguishable marks ROGUE, GONE ROGUE, 
and GONE ROGUE PUB for the services contained in Plaintiff’s 
federal trademark registration for ROGUE, Reg. No. 3041464, 
i.e., restaurant services, Reg. No. 2669318 i.e., beer and ales, 
Reg. No.3773029 i.e., beer, Reg. No. 3126616 i.e., beverage 
glassware, and clothing, Reg. No.3365653. 
 
See e.g. Thomson Aff., Ex. B, p. 6, ¶ 24.  
  Nowhere in the OBC Complaint or in the specific causes of action set forth 
in the OCB Complaint did OBC ever say that these alleged violations all arose from Scout’s use 
of the trademark in October 2012.  In fact, the OBC Complaint does not even specifically reference 
the October Post.  The only reference to any “pre-policy” conduct of Scout is in a single sentence 
that states, “In October 20l2, long after OBC’s first use and registration of the mark ROGUE, 
Defendants [Scout] commenced use of the mark ROGUE as the name of their restaurant and bar 
(‘Gone Rogue Pub’).”  Thomson Aff., Ex. B, p. 4, ¶ 14.  
  Contrary to Truck’s claims, the OBC Complaint does not claim that all of 
its alleged trademark violations arose in October of 2012 or from the October Post but, rather, 
in the sentence immediately preceding the sole reference to October 2012, the OBC Complaint 
states that: 
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In addition, Defendants created a Facebook Page 
www.facebook.com/GoneRoguePub and began marketing and 
advertising the ROGUE restaurant and bar at 
www.facebook.com/GoneRoguePub, including using photographs 
of people partaking in alcoholic beverages, using beverage 
glassware and coasters containing the mark ROGUE, wearing 
clothing containing the mark ROGUE, depicting beer taps for 
various beers on tap at Gone Rogue Pub, including at least one of 
ROGUE’s beers, issued press releases specifically mentioning that 
the bar and restaurant serves ROGUE beers, and displayed ROGUE 
promotional material inside their restaurant and pub.  
 
Thomson Aff., Ex. B, p. 4, ¶ 14 (emphasis added).  
  The OBC Complaint not only fails to allege or even imply that its claims 
arose from Scout’s October 2012 use of the mark, but expressly states the opposite by saying 
“in addition” to commencing use of the mark in October, Scout violated the trademark by 
“using beverage glassware and coasters containing the mark ROGUE, wearing clothing containing 
the mark ROGUE, depicting beer taps for various beers on tap at Gone Rogue Pub, including at 
least one of ROGUE’s beers.”  Thomson Aff., Ex. B, p. 4, ¶ 14.  The words “in addition” 
distinguish the infringement claims related to glassware, clothing and beer from the alleged 
violation for the use of the mark as the name of the restaurant and bar.  
  Unlike the violations in Kim Seng Co. and Street Surfing, LLC, the alleged 
violations in the OBC Complaint involve separate trademark uses and rights and therefore do not 
allege a single, continuing wrong but, rather, like Taco Bell Corp. allege separate “fresh wrongs” 
that merely have a common attribute—”Rogue.”  While Scout maintains that the October Post was 
not a “prior publication” under the Policy and that Truck had a duty to defend Scout against all 
claims asserted in OBC Lawsuit, even if the October Post did constitute a “prior publication,” 
said publication, per the allegations set forth in the OBC Complaint, would have only excluded 
coverage for the alleged violations involving Scout’s use of the mark as the name of its restaurant 
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and would not have excluded coverage for the alleged infringement of OBC’s trademarks for: 
“Beer and Ale”; “Beverage glassware”; “Beer”; or “Clothing.”  
  While Scout contends that the prior publication exclusion is clearly 
inapplicable, at a minimum, whether the OBC Complaint alleges a “single, continuing wrong” 
traceable to the October Post and thus triggers the prior publication exclusion is “fairly debatable.” 
Therefore, Truck had a duty to defend Scout until this question was determined.  Truck failed to 
perform its duty to defend Scout and as such breached the terms of the Policy.  As such, Truck is 
liable to Scout for the damages Scout incurred as a result of its breach.  For these reasons, 
this Court should grant Scout summary judgment on its claim for breach of contract against Truck. 
B. Truck Had A Duty To Defend Because Application Of The Prior Publication 
Exclusion Was “Fairly Debatable.” 
 
Contrary to Truck’s claim, Scout has not conceded that Truck had no duty to defend against 
OBC’s claims for equitable relief.  To the contrary, Scout expressly argued in its SJ Memo that 
the duty to defend was not determined by the damages sought.  Scout SJ Memo, p. 20. 
However, Scout alternatively argued that even if the duty to defend was based upon the 
damages sought, Truck was still obligated to defend Scout because OBC sought damages in the 
form of attorneys’ fees and trebled damages.  Scout SJ Memo, pp. 20-21.  
Truck, in its Response, argued that attorneys’ fees were not covered damages and posits 
that if attorneys’ fees were “damages,” then “an insurer would always be obligated to provide a 
defense to an insured if the lawsuit filed against the insured included a request for an award of 
attorney fees, even if the facts and claims alleged in the complaint are excluded from coverage.” 
Truck Resp., p. 18.  Truck’s claim is flawed and ignores the extensive arguments Truck previously 
made which claim that Truck has no duty to defend if there is an exclusion in the Policy.  As such, 
the Court should disregard this argument. 
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In the interest of brevity, Scout will rely on its previous briefing for the remaining issues 
regarding attorneys’ fees.  
While Truck reiterated its allegations that OBC did not request “actual” monetary damages, 
Truck provided no authority in opposition for Scout’s argument that treble damages necessarily 
include actual damages.  Therefore, regardless of whether attorneys’ fees are considered 
“damages” under the Policy, as set forth in detail in Scout’s SJ Memo, because an award of trebled 
damages is merely a multiplication of whatever “actual” damages are awarded, by requesting 
trebled damages OBC necessarily set forth a claim for actual damages which is covered by 
the Policy.  This is especially true when the OBC Complaint is construed broadly in favor 
of coverage. 
C. Truck Breached The Covenant Of Good Faith And Fair Dealing. 
 
Truck claims that Scout has claimed that Truck significantly impaired the benefits the 
Policy provided Scout in violation of the covenant of good faith and fair dealing when it elected 
to interpret the Policy as not providing coverage for Scout.  
In response, Truck argues that it did not interpret the Policy in a manner that rendered it 
illusory because the Policy covered Pho Xayamahakham (“Pho”) and Quthinh Sakpraseuth 
(“Quthinh”). This argument is erroneous because the Policy identifies Pho and Quthinh as 
“individuals” and only provides coverage for “the conduct of a business of which you are the 
sole owner.” Thompson Aff., Ex. B, p.20. As shown by the documents provided to Truck during 
the application process, Pho was not the sole owner of any business. Pho Decl., ¶¶ 4-7, 12. 
Moreover, coverage for Pho and Quthinh is irrelevant to the issue of whether Truck deprived Scout 
of the benefits of the Policy. Providing coverage to third parties in no way conforms to the 
expectation of coverage Scout contracted for. Truck’s actions and interpretation of the Policy 
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violated the covenant of good faith and fair dealing and Scout should be granted summary 
judgment on this issue. 
D. Truck Is Liable For Bad Faith. 
Truck’s final argument in response to Scout’s Motion For Summary Judgment is that Scout 
cannot prove the elements of a bad faith claim as a matter of law because there was no coverage 
under the Policy. Truck Resp., p. 23. For the reasons provided above, Scout contends that there 
was coverage for the OBC Lawsuit.  
Additionally, Truck claims that even if there was coverage, Truck’s reliance on the 
exclusion was not “unreasonable” as to rise to bad faith because Truck’s duty to defend was 
“fairly debatable.” Truck Resp., p. 23. Contrary to Truck’s argument, if its duty to defend was 
“fairly debatable,” then Truck, as a matter of law, was obligated to defend Scout and its failure to 
do so was unreasonable and unjustified.  Moreover, as the Idaho Supreme Court has 
repeatedly said, 
If the insurer believes that the policy itself provides a basis, i.e., an 
exclusion for noncoverage, it may seek declaratory relief. However, 
this does not abrogate the necessity of defending the lawsuit until a 
determination of noncoverage is made. The insurer should not be 
allowed to “guess wrong” as to the potential for coverage. 
“The provision for defense of suits is useless and meaningless unless 
it is offered when the suit arises.” 7 C.J. Appleman, Insurance Law 
and Practice § 4684 at 83 (Berdal ed. 1979). 
 
Hoyle v. Utica Mut. Ins. Co., 137 Idaho 367, 371 (2002) (quoting Kootenai County v. 
Western Casualty and Surety Co., 113 Idaho 908, 910-11 (1988)). “[A]s Kootenai County 
emphasizes, the insurance company acts at its own peril if it chooses not to defend a case and it is 
later determined that the insurance company did, in fact, have such a responsibility.” Id. If Truck 
disputed coverage, the “reasonable” course of action, as set forth by the Idaho Supreme Court, 
would be to provide coverage while seeking a declaratory judgment. Truck failed to even perform 
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this limited duty. Based on the facts of this case and the guidance established by the Idaho Supreme 
Court, it was entirely “unreasonable” for Truck to immediately deny coverage, especially where, 
as explained above, the exclusion was clearly debatable as applied to the four separate 
trademark violations.  
Truck claims that even if it acted unreasonable, Scout cannot recover in bad faith because 
Scout cannot establish damages that are not recoverable under contract. As Truck recognizes in 
its Response, it is indisputable that Scout suffered damages through the loss of its ability to defend 
the suit by being forced to settle the claims and by incurring costs to change its name. Truck Resp., 
p. 24. These damages are not compensable under the Policy. While Truck claims that these 
damages are “speculative,” this does not prevent Scout from establishing a claim for bad faith. 
At most, Truck’s claimed speculation renders the issue of damages a question of fact but it does 
not preclude Scout from receiving summary judgment as to the other elements of its 
bad faith claim. 
As such, Scout requests that this Court grant it summary judgment with regard to its claim 
of bad faith. 
II. CONCLUSION 
Based upon the foregoing, Scout respectfully requests that Truck’s Motion For Summary 
Judgment be DENIED, and that Scout’s Motion For Summary Judgment be GRANTED, 
with prejudgment interest and attorneys’ fees and costs to be determined at a later date. 
DATED this 23rd day of May 2017. 
 
McCONNELL WAGNER SYKES & STACEY PLLC 
 
 
                             /s/  Chynna C. Tipton                      
By: Chynna C. Tipton 
Attorneys For Plaintiff Scout LLC 
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Farm Bureau Mut. Ins. Co. v. Jeffcoat
First Judicial District Court of Idaho, Kootenai County
September 22, 2008, Decided
Case No. CV 2007 9338
Reporter
2008 Ida. Dist. LEXIS 26 *
FARM BUREAU MUTUAL INSURANCE COMPANY OF 
IDAHO, Plaintiffs, vs. NATHAN P. JEFFCOAT., 
Defendants.
Core Terms
insurer, coverage, duty to defend, summary judgment 
motion, self-defense, occurrence, battery, four corners, 
argues, bodily injury, allegations, indemnify, pleadings, 
Reply, summary judgment, oral argument, third party, 
damages, words
Judges:  [*1] John T. Mitchell, District Judge.
Opinion by: John T. Mitchell
Opinion
MEMORANDUM DECISION AND ORDER DENYING 
PLAINTIFF FARM BUREAU'S MOTION FOR 
SUMMARY JUDGMENT
I. INTRODUCTION AND PROCEDURAL 
BACKGROUND.
This is a declaratory judgment action filed December 18, 
2007, between Farm Bureau Mutual Insurance 
Company of Idaho (Farm Bureau), and its insured, 
Nathan P. Jeffcoat (Jeffcoat). On May 2, 2007, a 
complaint alleging the tort of battery was filed by 
Jeremiah Boss (Boss) against Jeffcoat. That complaint 
alleges Jeffcoat, without any legal justification or 
provocation from Boss, willfully and intentionally 
battered Boss, and caused him injury. Complaint, CV 
2007-9338, p. 2-3, ¶8. A criminal charge against 
Jeffcoat was also filed. Between July 13, 2006, and July 
13, 2007, Farm Bureau issued a home and auto 
insurance policy to Jeffcoat. Id., p. 3, ¶10. Farm Bureau 
is currently providing a defense to Jeffcoat in that action 
between Boss and Jeffcoat, but in the instant case, 
Farm Bureau seeks a declaratory judgment on its 
obligation to indemnify or defend Jeffcoat. Jeffcoat filed 
his Answer in the instant matter on April 21, 2008, 
demanding a jury trial and filing a counterclaim alleging 
Farm Bureau is acting in [*2]  bad faith because criminal 
charges were dismissed against him on June 6, 2008, at 
a preliminary hearing. Answer, p. 4-8.
On August 13, 2008, Farm Bureau filed its Motion for 
Summary Judgment on its duty to defend and/or 
indemnify Jeffcoat for the underlying lawsuit between 
Boss and Jeffcoat. Plaintiff's Motion for Summary 
Judgment, pp. 1-2. The parties briefed the matter, and 
on September 11, 2008, oral argument was held.
Farm Bureau filed a Motion to Strike Jeffcoat's brief, as 
it was not filed within the time limits of I.R.C. P. 56(c). At 
oral argument the Court granted Farm Bureau's Motion 
to Shorten Time for Hearing on Plaintiff's Motion to 
Strike, and then denied Farm Bureau's Motion to Strike. 
Although Jeffcoat was untimely, Farm Bureau was not 
prejudiced as it was able to file its reply brief the day 
before oral argument. The only one prejudiced by 
Jeffcoat's failure to timely file a brief (which resulted in 
Farm Bureau's reply brief being untimely filed), was the 
Court, who only received the last brief the day before 
oral argument. Idaho Rule of Civil Procedure 61 
instructs the Court that at every stage of a proceeding 
the Court "must disregard any error or defect in the 
proceeding which does not affect the [*3]  substantial 
rights of the parties." Id., McClure Engineering, Inc. v. 
Channel 5 KIDA, 143 Idaho 950, 955, 155 P.3d 1189, 
1194 (Ct. App. 2006). Since Farm Bureau admits it was 
not prejudiced by the late filing of Jeffcoat's brief, the 
Motion to Strike was DENIED.
II. ANALYSIS.
A, Standard of Review.
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Idaho Rule of Civil Procedure 56 sets forth that in 
considering a motion for summary judgment, the Court 
is mindful that summary judgment may properly be 
granted only where there are no genuine issues of 
material fact and the moving party is entitled to 
judgment as a matter of law. I.R.C.P. 56(c). In 
determining whether any issue of material fact exists, 
this court must construe all facts and inferences 
contained in the pleadings, depositions, and 
admissions, together with the affidavits, if any, in the 
light most favorable to the non-moving party. I.R.C.P. 
56(c); Sewell v. Neilson, Monroe Inc., 109 Idaho 192, 
194, 706 P.2d 81, 83 (Ct. App. 1985). A mere scintilla of 
evidence or only slight doubt as to the facts is not 
sufficient to create a genuine issue for purposes of 
summary judgment. Samuel v. Hepworth, Nungester & 
Lezamiz, Inc., 134 Idaho 84, 87, 996 P.2d 303, 306 
(2002). Summary judgment must be denied if 
reasonable persons could reach differing conclusions or 
draw conflicting inferences from the evidence. Smith v. 
Meridian Joint School District No. 2, 128 Idaho 714, 
718, 918 P.2d 583, 587 (1996). A trial court's findings of 
fact will only be set aside if unsupported by substantial, 
competent evidence, i.e. if clearly erroneous. Neider v. 
Shaw, 138 Idaho 503, 506, 65 P.3d 525, 528 (2003). 
The [*4]  Supreme Court freely reviews questions of law. 
Id.
B. Duty to Defend vs. Indemnify.
The duty to defend and the duty to indemnify are 
separate, independent duties. Hirst v. St. Paul Fire and 
Marine Ins. Co., 106 Idaho 792, 798, 683 P.2d 44, 446 
(Ct.App. 1984). "The duty of an insurer to defend, for the 
protection of the insured, is a separate, unrelated and 
broader obligation than a duty to pay damages under 
the insurance policy." Id. An insurer's duty to indemnify 
is only triggered when the insurance company would be 
obligated to pay the underlying action regardless of how 
it fulfilled its duty to defend. Id. Its duty to defend, 
however, arises "where a complaint, read broadly, 
reveals a potential for liability that would be covered in 
the insured's policy." Kootenai County v. Western Cas. 
& Sur., 113 Idaho 908, 910, 750 P.2d 97, 99 (1988). 
This duty to defend exists as long as there is genuine 
dispute over facts bearing on the coverage under the 
policy or application of the policy's language to the 
facts." Black v. Fireman's Fund Am. Ins., 115 Idaho 449, 
455, 767 P.2d 824, 830 (Ct. App. 1989).
The proper procedure for the insurer to take is to 
evaluate the claims and determine whether an 
arguable potential exists for a claim covered by the 
policy; if so, then the insurer must immediately step 
in and defend the suit. At the same time, if the 
insurer believes that the policy itself provides a 
basis, i.e. an exclusion, for noncoverage, it may 
seek [*5]  declaratory relief.
Kootenai County, 113 Idaho 908, 911, 750 P.2d 97, 
100.
C. "Occurrence" as Defined in the Policy.
The policy at issue provides coverage for "occurrences" 
which are defined as follows:
Occurrence means an accident, including 
continuous or repeated exposure to conditions, 
which results in unexpected bodily injury or 
property damage during the policy period.
Complaint, Exhibit C. (bold in original). This can be 
summarized as "accidents resulting in unexpected 
bodily injury." Farm Bureau argues that the allegations 
in the underlying tort suit are not "occurrences" as 
defined by the policy (accidents resulting in unexpected 
bodily injury), but instead are intentional acts done with 
the clear intent to cause the subsequent result. 
Accordingly, Farm Bureau argues as a threshold matter 
this Court must consider if there was an "occurrence" 
before considering Jeffcoat's claim of self defense. 
Memorandum in Support of Plaintiff's Motion for 
Summary Judgment, p.8; Reply in Support of Plaintiff's 
Motion for Summary Judgment, p. 7. Farm Bureau 
states it is entitled to a declaration that it has no duty to 
defend or indemnify as a matter of law because the only 
allegation in the complaint against Jeffcoat is one of the 
intentional tort [*6]  of battery. Memorandum in Support 
of Plaintiff's Motion for Summary Judgment, p. 8. 
Jeffcoat argues allegations in the complaint constitute 
an "occurrence" because the incident resulted in bodily 
injury to the third party and the complaint does not 
allege that the injury inflicted was intended or expected. 
Memorandum in Opposition to Plaintiff's Motion for 
Summary Judgment, p. 8.
D. Intentional Act Exclusion.
Even if Jeffcoat's act was an "occurrence" under the 
policy, Jeffcoat's Farm Bureau policy contains an 
exclusion for any bodily injury or property damage 
"Which is intentionally cause by the insured." 
Complaint, Exhibit A, p. 19, Section II, Exclusions, 3. 
(Bold in original). The Idaho Supreme Court has held 
that, for an intentional tort exclusion on a liability 
insurance policy to be invoked, the insured must have 
2008 Ida. Dist. LEXIS 26, *3I   
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acted willfully, intentionally, or maliciously for the 
purpose of causing injury. Farmers Insurance Group v. 
Sessions, 100 Idaho 914, 918, 607 P.2d 422, 426 
(1980). Thus, if an insured acts in self-defense, a 
negligent miscalculation of appropriate conduct, 
exceeding the bounds of self-defense, as opposed to 
the intentional infliction of harm may have occurred. See 
Maxson v. Farmer's Insurance of Idaho, Inc., 107 Idaho 
1043, 1044-45, 695 P.2d 428, 429-30 (Ct.App. 1985). If 
Jeffcoat's actions are an "occurrence", there is a factual 
dispute as to whether [*7]  Jeffcoat's actions exceed 
self-defense, and under Maxson, summary judgment in 
favor of Farm Bureau is inappropriate.
E. How to Interpret the Underlying Pleadings.
Farm Bureau argues exclusions in the policy apply so 
as to not cover bodily injury intentionally caused by the 
insured, arising out of violation of a criminal law 
committed by any insured, or arising out of molesting, 
corporal punishments, or physical, sexual, emotional, or 
mental abuse of any person. Memorandum in Support 
of Plaintiff's Motion for Summary Judgment, p. 9. 
Jeffcoat argues the allegations in the complaint against 
him reveal a potential for liability that would be covered 
by the Farm Bureau policy; thus, Farm Bureau is not 
entitled to a declaration that there is no duty to defend 
or indemnify Jeffcoat. Memorandum in Opposition to 
Plaintiff's Motion for Summary Judgment, p. 4. Jeffcoat 
states in his affidavit that he was acting in self-defense 
and did not intend or expect to cause injury to the third 
party. Affidavit of Nathan Jeffcoat, p. 3, ¶ 13. Jeffcoat 
states Boss' complaint against him does not allege that 
the injury inflicted was expected or intended. Jeffcoat 
also states Farm Bureau is aware of additional [*8]  facts 
bearing on the coverage of the policy found in Jeffcoat's 
Answer to the complaint, and also based upon the 
dismissal of the criminal complaint by Judge Burton's 
findings that Jeffcoat was not the initial aggressor, but 
rather acted in reasonable self-defense and violated no 
laws. Id. at 7; Affidavit of Rick Baughman, p. 2, ¶ 5.
Both the determination of whether Jeffcoat's action of 
battery/self-defense was an "occurrence", and if so, was 
covered by the "intentional acts exclusion", revolve in 
large part on how this Court is to interpret the underlying 
pleadings between Boss and Jeffcoat.
Ultimately, Farm Bureau's duty to defend arises where a 
complaint, read broadly, reveals a potential for liability 
that would be covered by the policy. Kootenai County, 
113 Idaho at 910; City of Idaho Falls v. Home Indem. 
Co., 126 Idaho 604, 608, 888 P.2d 383, 387 (1995). 
Here, in the light most favorable to the non-moving 
party, Jeffcoat, questions of fact remain regarding 
whether the complaint against Jeffcoat, read broadly, 
revealed a potential for liability that would be covered. 
The policy at issue provides coverage for "occurrences" 
which are defined as accidents resulting in unexpected 
bodily injury or property damage. Jeffcoat states in his 
affidavit that it was the third party Boss who approached 
him, [*9]  made a threatening remark, and attempted to 
hit him with a closed fist. Jeffcoat then defended himself 
from the attack and struck the third party in the face 
twice. Affidavit of Nathan Jeffcoat, p. 3, ¶ 12. Farm 
Bureau argues "Defendant's self-serving recitation of 
the encounter... which is at issue in the underlying 
lawsuit is irrelevant in determining Farm Bureau's duty 
to defend." Reply in Support of Plaintiff's Motion for 
Summary Judgment, p. 2. Yet, Idaho case law requires 
insurers to determine whether there is a mere potential 
for liability that would be covered. In Kootenai County, 
the Court stated:
[W]here there is doubt as to whether a theory of 
recovery within the policy coverage has been 
pleaded in the underlying complaint, or which is 
potentially included in the underlying complaint, the 
insurer must defend regardless of potential 
defenses arising under the policy or potential 
defenses arising under the substantive law under 
which the claim is brought against the insured.
113 Idaho 908, 910-11, 750 P.2d 97, 99-100. An 
insurer's duty to defend arises "where a complaint, read 
broadly, reveals a potential for liability that would be 
covered in the insured's policy." Id.,113 Idaho 908, 910, 
750 P.2d 97, 99. And this duty to defend exists as long 
as there is genuine [*10]  dispute over facts bearing on 
the coverage under the policy or application of the 
policy's language to the facts. Black v. Fireman's Fund 
Am. Ins., 115 Idaho 449, 455, 767 P.2d 824, 830 (Ct. 
App. 1989). As stated above, the insurer must evaluate 
the claim and "...determine whether an arguable 
potential exists for a claim covered by the policy; if so, 
then the insurer must immediately step in and defend 
the suit." Kootenai County, 113 Idaho 908, 911, 750 
P.2d 97, 100.
Jeffcoat claims that he hit Boss in self-defense, that he 
did not intend to get into a fight on the day in question, 
but rather found himself in a confrontation where Boss 
was the aggressor and took a swing at Jeffcoat; and 
Jeffcoat acted in self-defense, landing a punch and 
injuring Boss. Jeffcoat claims that such an action on his 
part is the essence of an "accident" and should be 
covered under the policy.
2008 Ida. Dist. LEXIS 26, *6I   
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Interestingly, Farm Bureau's Motion for Summary 
Judgment in this case has come down to whether this 
Court should look at the four corners of the Complaint in 
Boss v. Jeffcoat, or whether the Court should look at the 
facts of the Boss v. Jeffcoat case. Here is why this 
distinction is important. Not surprisingly, there is nothing 
in the Boss v. Jeffcoat Complaint that claims Jeffcoat's 
battery upon Boss was in self-defense. Why would any 
plaintiff's attorney [*11]  in a civil case of battery make 
such a statement in a Complaint on behalf of his client? 
The claim of self-defense is found where you would 
think it would be found, in Jeffcoat's Answer to that 
Complaint. Farm Bureau claims this Court can only look 
to the four corners of the Complaint in Boss v. Jeffcoat. 
If that were the case, then there would be no claim of 
self-defense because the Complaint in Boss v. Jeffcoat 
does not discuss Jeffcoat's self-defense.
Farm Bureau argues Hoyle v. Utica Mutual Ins. Co., 137 
Idaho 367, 373, 48 P.3d 1256, 1262 (2002), states: "An 
insurer does not have to look beyond the words of the 
complaint to determine if a possibility of coverage and, 
thus, a duty to defend exists." Memorandum in Support 
of Plaintiff's Motion for Summary Judgment, p. 7. Farm 
Bureau also states: "The Idaho Supreme Court has 
clearly stated that the mechanism for determining 
whether an insurer owes a duty to defend is the four 
corners of the complaint." Reply in Support of Plaintiff's 
Motion for Summary Judgment, p. 2.
Contrast this to the following quote from Pendlebury v. 
Western Casualty and Surety Co., 89 Idaho 456, 464, 
406 P.2d 129 (1965):
An insurer is obligated to defend even though the 
complaint fails to state a claim covered by the 
policy, where the facts of the case, if established, 
present a potential liability of the insured. 
Doubt [*12]  as to the obligation of an insurer to 
defend should be resolved in favor of the insured.
Id. (citations omitted), (emphasis added). So what is this 
Court to do, look only at the four corners of the 
Complaint in Boss v. Jeffcoat, or look at the facts of the 
case of Boss v. Jeffcoat to see if there is a potential for 
Farm Bureau's coverage to come into play? At oral 
argument, this Court asked counsel for Farm Bureau if 
Hoyle has overruled Pendlebury. Counsel for Farm 
Bureau indicated that Hoyle and cases since Hoyle, 
seem to have "abrogated" Pendlebury. This Court 
disagrees.
First of all, Farm Bureau's arguments that Hoyle says: 
"An insurer does not have to look beyond the words of 
the complaint to determine if a possibility of coverage 
and, thus, a duty to defend exists" (Memorandum in 
Support of Plaintiff's Motion for Summary Judgment, p. 
7), and: "The Idaho Supreme Court has clearly stated 
that the mechanism for determining whether an insurer 
owes a duty to defend is the four corners of the 
complaint" (Reply in Support of Plaintiff's Motion for 
Summary Judgment, p. 2), are not supported by a 
reading of Hoyle. That language used by Farm Bureau 
is simply not found in the Hoyle decision. [*13] 
Second, the facts in Hoyle make the propositions 
actually set forth in that decision, understandable. What 
was actually written in Hoyle is: "Pursuant to 
Construction Management, an insurer does not have to 
look beyond the words of the complaint to determine if a 
possibility of coverage exists." 137 Idaho 367, 373, 48 
P.3d 1256, 1262. The facts in Hoyle were that Hoyle 
and HAII (an insurance agency formed by Hoyle) had 
insurance with Utica. Hoyle was criminally indicted for 
fraud, forgery, criminal solicitation, and misappropriation 
of premium funds. Hoyle was also sued by FSI (an 
entity which bought HAII) for misrepresentation in that 
sale. Hoyle and HAII tendered their defense to Utica, 
which brought a declaratory judgment action. The 
district court found no duty to defend and the Idaho 
Supreme Court affirmed. Hoyle argued his policy for 
"negligence" with Utica should also cover him in his 
misrepresentation suit brought by FSI because in FSI's 
complaint against Hoyle, FSI alleged the acts in 
question were committed in a "fraudulent, improper and 
illegal" manner. Id. Hoyle's argument was that the word 
"improper" included "negligence". The Idaho Supreme 
Court held such argument was "...unpersuasive 
because in every instance [*14]  it [improper] is used, it 
is paired with the term 'fraudulent.'" Id. As noted at the 
beginning of this paragraph, the Idaho Supreme Court in 
Hoyle wrote: "...an insurer does not have to look beyond 
the words of the complaint to determine if a possibility 
of coverage exists." Id. (emphasis added). It is 
understandable that one need not look beyond the 
complaint to see if the word "fraud" equates to the word 
"negligence". It simply does not. The present case does 
not involve "words", it involves "acts". In the present 
case, there is no way that a battery complaint is going to 
allege self-defense, yet in many if not most battery 
lawsuits, you would expect to see a defense of self-
defense alleged in the answer. The battery is not an 
"accident", but it is possible that the self-defense is an 
"accident" under the policy.
The third reason Hoyle does not overrule Pendlebury is 
the lengthy discussion the Idaho Supreme Court in 
Hoyle has regarding Kootenai County v. Western 
2008 Ida. Dist. LEXIS 26, *10
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Casualty and Surety Co., 113 Idaho 908, 750 P.2d 87 
(1988):
How and when an insurer must determine its 
potential for liability and duty to defend has also 
been established:
The problem that faces the insurers when a 
claim is made is determining if there is a 
potential for liability. However, ... since the 
advent [*15]  of notice pleading there will likely 
be broad ambiguous claims made against the 
insured making it more difficult for the insurer 
to determine whether the insurance policy 
covers the claims.... [W]here there is doubt as 
to whether a theory of recovery within the 
policy coverage has been pleaded in the 
underlying complaint, or which is potentially 
included in the underlying complaint, the 
insurer must defend regardless of potential 
defenses arising under the policy or potential 
defenses arising under the substantive law 
under which the claim is brought against the 
insured. It is a misconception of the duty to 
defend, however, if the insurer refuses to 
defend and seeks a determination of the duty 
while the underlying case progresses against 
the insured, and then if found obligated under 
its duty, the insurer merely steps in and 
defends and pays defense fees that have 
accumulated. The proper procedure for the 
insurer to take is to evaluate the claims and 
determine whether an arguable potential exists 
for a claim covered by the policy; if so, then the 
insurer must immediately step in and defend 
the suit.
Kootenai County, 113 Idaho at 910-11, 750 P.2d at 
89-90.
137 Idaho 367, 372, 48 P.3d 1256, 1261. (italics added). 
The italicized portion of the Kootenai County decision, 
found in the Hoyle [*16]  decision, show Pendlebury and 
Kootenai County are still good law. This Court would be 
committing error if it only looked at the Complaint in 
Boss v. Jeffcoat. This Court must look to that "...which is 
potentially included in the underlying complaint." Id.
The fourth reason Pendlebury is still good law is 
Kootenai County cites a federal District of Idaho case, 
State of Idaho v. Bunker Hill Co, 647 F.Supp. 1064 
(D.Idaho 1986), and in that case the federal district 
Court states:
However, if coverage (indemnification) depends 
upon the existence or nonexistence of facts outside 
of the complaint that have yet to be determined, the 
insurer must provide a defense until such time as 
those facts are determined, and the claim is 
narrowed to one patently outside the coverage."
Bunker Hill, 647 F.Supp. 1064. 1068 (italics added), 
(quoting C. Raymond Davis & Sons, Inc. v. Liberty 
Mutual Insurance Co., 467 F.Supp. 17 (E.D.Pa. 1979)). 
Pendlebury remains good law in Idaho and clearly 
states that an insurer is obligated to defend, even if a 
complaint fails to state a claim covered by the policy, 
where the facts of the case, if established, present 
potential liability of the insured. Pendlebury, 89 Idaho at 
464. Implicit in the Court's reasoning in Pendlebury is 
that facts outside the complaint may be considered. 
Otherwise, the Court in Pendlebury would have stated 
something to the effect of "the facts of the 
complaint, [*17]  if established" or "the facts pled, if 
established" rather than "the facts of the case, if 
established."
Farm Bureau also urges the Court to consider the 
Wisconsin case Estate of Sustache v. American Family 
Mutual Insurance, 751 N.W.2d 845 (2008). Sustache 
involved a suit by a victim's estate and family against an 
insured and the insurer to recover for a death caused by 
a punch. 751 N.W.2d 845, 847. Just as in the instant 
case, the insurer in Sustache contended the affirmative 
defense of self-defense required that the insurer look 
beyond the four corners of the complaint to continue to 
provide a defense. Id. In Wisconsin, the duty to defend 
is triggered by the allegations contained in the four 
corners of the complaint. Id. at 850. The Court in 
Sustache, however, stated that the case was beyond 
the initial duty to defend stage and that when American 
Family moved for summary judgment and asked for a 
coverage hearing, "[t]he circuit court was not oblivious to 
this additional evidence when it concluded that the facts 
were 'relatively clear and for the most part not in 
dispute.'" Id. at 852. The additional evidence presented 
to the Court, beyond the insurance policies and the 
complaint, included affidavits with transcripts of 
depositions. Id. Although the procedural posture and 
facts of the Sustache [*18]  case differ from the instant 
matter, it should be noted that the court in Sustache 
stated:
Where the insurer has provided a defense to the 
insured, a party has provided extrinsic evidence to 
the court, and the court has focused in a coverage 
hearing on whether the insured's policy provides 
2008 Ida. Dist. LEXIS 26, *14
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coverage for the plaintiff's claim, it cannot be said 
that the proceedings are governed by the four-
corners rule. The insurer's duty to continue to 
defend is contingent upon the court's determination 
that the insured has coverage if the plaintiff proves 
his case.
Id. (emphasis in original). Following the coverage 
hearing in Sustache, the Court determined that, 
because the plaintiffs' suit was not brought for damages 
"caused by an occurrence to which the policy applies," 
American Family had no duty to continue to defend. Id. 
at 858.
The Supreme Court of California has reasoned that in 
determining whether an insurer has a duty to defend, a 
comparison of the allegations of the complaint with the 
terms of the policy is necessary and that facts outside 
the complaint may also be relevant where they reveal 
that a possibility exists that the claim may be covered by 
the policy. Montrose Chem. Corp. v. Superior Court, 6 
Cal.4th 287, 295, 861 P.2d 1153 (1993). This is so 
because, in light of pleading rules allowing liberal 
amendment, "the third party plaintiff should not be the 
arbiter of coverage." Id. at 296. "The scope of the duty 
[to defend] does not depend on the labels given to the 
causes of action in the third party complaint; instead it 
rests on whether [*19]  the alleged facts or known 
extrinsic facts reveal a possibility that the claim may be 
covered by the policy." Cunningham v. Universal 
Underwriter, 98 Cal.App.4th 1141, 1148 (2002). 
(emphasis in original). In Gray v. Zurich Ins. Co., 65 Cal. 
2d 263, 276, 419 P.2d 168, 176 (1996), the California 
Supreme Court stated that a "Defendant cannot 
construct a formal fortress of the third party's pleadings 
and retreat behind its walls."
The reasoning of the California Supreme Court is apt in 
light of treatises on the subject. For example:
The insurer cannot safely assume that the limits of 
its duties to defend are fixed by the allegations a 
third party chooses to put into his complaint, since 
an insurer's duty is measured by the facts, 
particularly where the pleadings allege facts that 
are within an exception to a policy but the true facts 
are within, or potentially within, policy coverage and 
are known or are reasonably ascertainable by the 
insurer.
7C APPLEMAN, INSURANCE LAW AND PRACTICE, § 4683 at 
56 (1979).
Idaho Courts resolve any doubt as to whether an insurer 
has a duty to defend in favor of an insured. Pendlebury, 
89 Idaho 456, 464, 406 P.2d 129. And because of the 
sound reasoning of the Courts in cases where it was 
held that an insurer must look beyond the four corners 
of a complaint to determine whether there exists a duty 
to defend, this Court must deny Farm Bureau's [*20]  
Motion for Summary Judgment.
F. Bad Faith.
In Selkirk Seed Co. v. State Ins. Fund, 135 Idaho 649, 
22 P.3d 1028 (2000), the Idaho Supreme Court 
recognized that an action against an insurer, 
independent of breach of contract, is limited to 
intentional or negligent denial or delay of payment. 135 
Idaho 649, 652, 22 P.3d 1028, 1031; see also White v. 
Unigard Mut. Ins. Co., 112 Idaho 94, 730 P.2d 1014 
(1986). An independent tort action arises only where the 
insured can show that the insurer intentionally and 
unreasonably denied or withheld payment and as a 
result of the insurer's conduct, the plaintiff was harmed 
in a way not fully compensable by contract damages. 
Robinson v. State Farm Mutual Auto Ins., 137 Idaho 
173, 178, 45 P. 3d 829, 834 (2002). Specifically, the 
Court stated in Robinson that, to establish a prima facie 
case, the plaintiff would have to establish that: (1) the 
coverage of the claim was not fairly debatable, (2) the 
coverage is proven to the point that based on evidence 
the insurer had, the insurer intentionally and 
unreasonably withheld benefits, (3) the delay in 
payment was not the result of a good faith mistake, and 
(4) the resulting harm to the plaintiff is not fully 
compensable by contract damages. Robinson, 137 
Idaho 173, 178, 45 P.3d 829, 834.
Here, the issue before the Court is whether, based on 
construction of the language in the insurance contract, 
coverage of Jeffcoat's claim was not fairly debatable 
and whether coverage was proven such that, based on 
the evidence [*21]  that Farm Bureau had, it intentionally 
and unreasonably withheld benefits. Id. Further, Jeffcoat 
must show Farm Bureau's delay in payment was not 
based on a good faith mistake and that the harm 
resulting to Jeffcoat cannot be fully compensated 
through contract damages. Id. Farm Bureau argues 
there was no "occurrence" within the meaning of the 
policy, that the policy specifically precludes coverage 
where an intentional battery is alleged, and that, 
therefore, no coverage is provided. Memorandum in 
Support of Plaintiff's
Motion for Summary Judgment, p. 10.
2008 Ida. Dist. LEXIS 26, *18
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Because questions of fact remain as to whether, in the 
light most favorable to Jeffcoat, the complaint against 
Jeffcoat in the Boss v. Jeffcoat case, read broadly, 
revealed a potential for liability that would be covered, 
Farm Bureau's argument that Jeffcoat's bad faith 
counterclaim must be dismissed as a matter of law must 
be denied.
III. ORDER.
IT IS HEREBY ORDERED plaintiff Farm Bureau's 
Motion for Summary Judgment is DENIED.
Entered this 22nd day of September, 2008.
John T. Mitchell, District Judge
End of Document
2008 Ida. Dist. LEXIS 26, *21I   , *  
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ELAM & BURKE, P.A.
251 East Front Street Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
Attorneys for Defendant Truck Insurance Exchange
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
SCOUT LLC, an Idaho limited liability
company, doing business as Double Tap Pub,
Plaintiff,
vs.
FARMERS GROUP, INC., a California
corporation; and TRUCK INSURANCE
EXCHANGE, an inter-insurance exchange
organized under the laws of the State of
California,
Defendants.
Case No. CVOl-16-17560
ADDITIONAL AUTHORITY IN
SUPPORT OF DEFENDANT TRUCK
INSURANCE EXCHANGE'S
MOTION FOR SUMMARY
JUDGMENT
Attachedhereto as ExhibitA is a copy ofa decision issued by the United States District
Court for the Southern District of Texas, Houston Division, captioned Matagorda Ventures, Inc.
V. Travelers LloydsIns. Co., 203 F. Supp. 2d 704 (S.D. Tex. 2000). Plaintiff Matagorda
Ventures sought a declaration that its insurer. Travelers, owed a duty to defend it in a trademark
and copyright infringement lawsuit brought by Movado Group, Inc. Matagorda, 203 F.Supp at
ADDITIONAL AUTHORITY IN SUPPORT OF DEFENDANT TRUCK INSURANCE
EXCHANGE'S MOTION FOR SUMMARY JUDGMENT -1
Electronically Filed
5/25/2017 4:39:45 PM
Fourth Judicial District, Ada County
Christopher D. Rich, Clerk of the Court
By: Nichole Snell, Deputy Clerk
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706. Travelers, relying on the prior publication exclusion in the policy issued to Matagorda,
moved for summary judgment on the basis that the material from which Movado's infringement
claims against Matagorda arose was published on Matagorda's website prior to the date the
policy was issued. Id. at 712. The Court granted summary judgment to defendant Travelers.
Like Scout has in its motion, Matagorda argued that the prior publication exclusion did
not apply because (1) Movado's claims for infringement were not actionable until after the
policy was issued and (2) that the exclusion only applied to some ofMovado's claims and not
others, triggering Traveler's duty to defend the entire suit. Id. at 717-718. The Court rejected
both of these arguments. Id.
First, the Court held that when an infringement claim becomes actionable is irrelevant
under the plain language of the prior publication exclusion. Id. The only relevant inquiry is
whether the infringement claim arose from material published before the policy period began:
The relevant question for the exclusion, however, is not when the claim first
became actionable, but when the material giving rise to the claim was first
published. The copyright infringement claim arose from "material whose first
publication took place before the beginning of the policy period."
Id. (emphasis added). The Matagorda Court's holding is consistent with the plain language of
the Policy and rejects Scout's argument in this matter.
The date when Oregon's claim of infringement first became actionable is irrelevant. The
only relevant inquiry for the purpose of the application of the prior publication exclusion is
whether the infringement claim arose from the publication of material prior to the beginning of
the policy period. Oregon alleged in the OBC Lawsuit that its claims of infnngement arose from
Scout's use of the ROGUE mark dating back to October 2012. Scout does not deny that it first
published the Gone Rogue Pub name and logo in October 2012 on the intemet for the purpose of
ADDITIONAL AUTHORITY IN SUPPORT OF DEFENDANT TRUCK INSURANCE
EXCHANGE'S MOTION FOR SUMMARY JUDGMENT - 2
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attracting future customers. Therefore, Truck did not have a duty to defend Scout in the OBC
Lawsuit.
Second, the Court rejected Matagorda's argument that Travelers had a duty to defend
certain claims of infringement even if other claims were excluded by the prior publication
exclusion. The Court held that because the basis of all ofMovado's infringement claims was
material first published on Matagorda's website before the policy inception date, all of Movado's
claims were excluded:
Second, plaintiffs argue that even if the "first publication" exclusion applies to
some of the Movado Group claims, other Movado Group claims are not subject to
the exclusion, triggering the duty to defend. If some ofthe causes of action
alleged in the Movado Group suit were not subject to the exclusion or otherwise
outside the scope of coverage. Travelers would have a duty to defend the entire
lawsuit. See Canutillo Indep. Sch. Dist. v. National Union Fire Ins. Co. of
Pittsburgh, Pa., 99 F.3d 695, 701 (5th Cir.1996) (citing Rhodes v. Chicago Ins.
Co., 719 F.2d 116,119 (5th Cir.1983)). However, all the causes of action asserted
in the Movado Group complaint arose from the content of. and information posted
on. the wristwatch.com web site. The material of the web site constitutes the
"written material" first published before the beginning of the policv period. All of
the Movado Group claims are subiect to the exclusion. Travelers owes plaintiffs
no duty to defend.
Id. at 718 (emphasis added). Scout argues that even if the prior publication exclusion applies to
exclude coverage for infringement of Oregon's ROGUE mark for "restaurant, pub and catering
services," Truck had a duty to defend Scout's infringement of the same exact ROGUE mark in
four other classes. Under Matagorda, however, because Oregon alleged that all of its causes of
action originated with Scout's undisputed use of the ROGUE mark in October 2012, Scout's
argument fails and Truck's motion for summary judgment should be granted.
ADDITIONAL AUTHORITY IN SUPPORT OF DEFENDANT TRUCK INSURANCE
EXCHANGE'S MOTION FOR SUMMARY JUDGMENT - 3
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DATED this 25^*^ day of May, 2017.
ELAM & BURKE, P.A.
By:
Teoffr^y^. Baker, Of the firm
Attorneys for Truck Insurance Exchange
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 25^^ day of May, 2017,1 caused a true andcorrect copy
of the foregoing to be electronically filed with the Clerk of the Court, which sent a Notice of
Electronic Filing to the following persons:
Jeff R. Sykes
Chynna C. Tipton
McConnell Wagner Sykes & Stacey, PLLC
Georfrey
4846-1012-2313, V. 1
sykes@mwsslawyers.com
tipton@mwsslawyers.com
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Matagorda Ventures, Inc. v. Travelers Lloyds Ins. Co., 203 F.Supp.2d 704 (2000)
KeyCite Yellow Flag - Negative Treatment
Not Followed as Dicta Northfield Ins. Co. v. Loving Home Care, Inc.,
5th Cir.(Tex.), March 22,2004
203 F.Supp.2d 704
Editor's Note: Additions are indicated by Text and
deletions by Text.
United States District Court,
S.D. Texas,
Houston Division.
MATAGORDA VENTURES, INC., etal.. Plaintiffs,
V.
TRAVELERS LLOYDS INSURANCE COMPANY
and Farmington Casualty Company, Defendants.
No. CivA. H-98-4213.
I
Dec. 7, 2000.
I
Order Denying Reconsideration March 7,2001.
Insureds sued insurer seeking declaratory judgment that
insurer owed a duty to defend them under commercial
general liability policy in connection with an ongoing
trademark and copyright infringement lawsuit, and
alleging breach of contract. Upon cross-motions for
summary Judgment, the District Court, Rosenthal, J., held
that: (1) policy provision excluding advertising injury
coverage for claims arising out of written materials first
published before the beginning of policy period applied to
placement of allegedly infringing advertisement on
insureds' Internet web site prior to date that corporate
insured was incorporated and assumed operation of web
site, (2) insureds were not entitled to leave to amend in
order to assert new claims.
Defendant's motion granted.
West Headnotes (14)
Insurance
-—Pleadings
Under Texas law, an insurer is required to
defend any case in which at least some of the
allegations in the pleadings potentially state a
claim covered by the policy.
2 Cases that cite this headnote
Insurance
^>>Pleadings
Even if a plaintiffs complaint alleges multiple
claims or claims in the alternative, some of
which are covered under the policy and some of
which are not, the duty to defend arises under
Texas law if at least one of the claims in the
complaint is facially within the policy's
coverage.
1 Cases that cite this headnote
Insurance
^Pleadings
Under Texas law, an insurer's duty to defend is
determined by the allegations in the pleadings
and the language of the insurance policy; the
allegations in the pleadings are given a liberal
interpretation.
1 Cases that cite this headnote
'•*' Insurance
i.—Matters beyond pleadings
When the underlying complaint does not resolve
the applicability of policy exclusions, the parties
may introduce extrinsic evidence to show
whether a duty to defend exists under Texas law.
2 Cases that cite this headnote
Insurance
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Matagorda Ventures, Inc. v. Travelers Lloyds Ins. Co., 203 F.Supp.2d 704 (2000)
|6|
s>=Priorpublication
Under Texas law, placement of allegedly
infringing advertisement on insureds' Internet
web site was a "written publication of material"
within the meaning of the language of
commercial general liability policy provision
excluding advertising injury coverage for claims
arising out of written materials first published
before the beginning of policy period.
9 Cases that cite this headnote
Insurance
•^Prior publication
Under Texas law, commercial general liability
insurance policy provision excluding advertising
injury coverage for claims arising out of written
materials first published before the beginning of
policy period applied to placement of allegedly
infringing advertisement on insureds' Internet
web site prior to date that corporate insured was
incorporated and added as an insured; at time
corporation became an insured under the policy,
risk was already known to individual insured,
who partially owned both predecessor corporate
insured as well as corporate insured.
10 Cases that cite this headnote
I'l Federal Civil Procedure
^Tiine for amendment in general
Federal Civil Procedure
'i>=lnjustice or prejudice
Federal Civil Procedure
•>=Form and sufficiency ofamendment; futility
In deciding whether to grant leave to file an
amended pleading, the district court may
consider such factors as undue delay, bad faith
or dilatory motive on the part of the movant,
repeated failure to cure deficiencies by
amendments previously allowed, undue
prejudice to the opposing party, and futility of
amendment. Fed.Rules Civ.Proc.Rule 15(a), 28
U.S.C.A.
17 Cases that cite this headnote
1^1 Insurance
^Bad faith in general
Under Texas law, extra-contractual tort claims
under the Texas Insurance Code and Deceptive
Trade Practices Act (DTPA) require a showing
that an insurer breached a duty of good faith and
fair dealing. V.A.T.S. Insurance Code, art.
21.21; V.T.C.A., Bus. & C. § 17.41 et seq.
Cases that cite this headnote
''' Insurance
v=Settlement Duties; Bad Faith
An insurer breaches its duty of good faith and
fair dealing under Texas law by denying a claim
when the insurer's liability has become
reasonably clear.
|10|
|ii|
Cases that cite this headnote
Negligence
'i^Contractual duty
In order for a tort duty to arise under Texas law
out of a contractual duty, negligent failure to
perform a contract, the tort liability must arise
independent of the fact that a contract exists
between the parties.
Cases that cite this headnote
Insurance
-Settlement Duties; Bad Faith
Texas does not recognize a cause of action for
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|12|
negligent refusal to provide insurance coverage.
Cases that cite this headnote
Federal Civil Procedure
v=Tiine for amendment
Federal Civil Procedure
v=Nevv cause of action in seneral
Insureds, who brought action to compel insurer
to defend trademark and copyright infringement
lawsuit, were not entitled to leave to amend in
order to assert a new claim based on an alleged
duty to provide a defense in a separate lawsuit,
which raises a distinct set of factual issues;
motion to amend was filed after over two years
of proceedings, well after the expiration of all
discovery deadlines, and at a time when both
sides had summary judgment motions,
responses, and replies based on the current
pleadings. Fed.Rules Civ.Proc.Rule 15(a), 28
U.S.C.A.
3 Cases that cite this headnote
Insurance
^Misappropriation
Insurance
•^Infringement
insurance
ft^Prior publication
Under Texas law, commercial general liability
policy covered advertising injury arising out of
published material that misappropriated an
advertising idea or style of doing business, but
excluded coverage if the publication was before
the policy period began; offenses of
misappropriation and infringement could give
rise to covered "advertising injury," whether or
not the alleged misappropriation or infringement
was in the form of published materials.
3 Cases that cite this headnote
Insurance
ipAmbiguity in general
A split of authority among courts as to the
interpretation of insurance policy language does
not necessarily make that language ambiguous
under Texas law.
Cases that cite this headnote
*706 MEMORANDUM AND ORDER
ROSENTHAL, District Judge.
In November 1998, Matagorda Ventures, Inc. and James
Dale Birdsong, Jr. sued Travelers Lloyds Insurance
Company ("Travelers"), seeking declaratory judgment
and alleging breach of contract. The declaratory judgment
sought is that Travelers owed a duty to defend Matagorda
Ventures and Birdsong in connection with an ongoing
trademark and copyright infringement lawsuit filed in the
United States District Court for the Southern District of
New York, by Movado Group, Inc. The contract claim is
that Travelers breached its contractual obligation to
provide plaintiffs a defense to the infringement suit.
Both sides have moved for summary judgment and have
submitted responses and replies to the cross-motions.
While those motions were pending, plaintiffs moved for
leave to file a third and then a fourth amended complaint
and requested judicial notice of materials submitted in
support of their opposition to Travelers' motion for
summary judgment.
After a careful review of the parties' pleadings, the
cross-motions, responses, replies, and submissions, and
the applicable law, this court GRANTS Matagorda
Ventures' and Birdsong's request for judicial notice of
materials in support of their opposition to Travelers'
motion for summary judgment; DENIES Matagorda
Ventures' and Birdsong's motion for summary judgment;
GRANTS Travelers' motion for summary judgment;
DENIES Matagorda Ventures' and Birdsong's motion for
leave to file a third amended complaint; and DENIES
their motion for leave to file a fourth amended complaint.
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The reasons are stated below.
I. Background
Matagorda Ventures is a Texas corporation that advertises
and sells wristwatches over the Internet. It operates under
the trade name "wristwatch.com"; its web site bears the
domain name "www.wristwatch.com." (Docket Entry No.
31, Ex. A, p. 2). Visitors to the wristwatch.com web site
can view information about watches made by a variety of
manufacturers and can purchase watches on-line.
Birdsong is the vice-president of Matagorda Ventures and
owns a one-half interest in the company. (Docket Entry
No. 15, Ex. J, Birdsong affidavit, 3; Docket Entry No.
48, Ex. 4). Birdsong has been in the business of selling
wristwatches on the wristwatch.com web site since 1996.
(Docket No. 31, Ex. N, deposition of Birdsong, pp. 31,
64). From 1996 to approximately September 1997, the
web site was administered by Megasaurus, Inc., a
company Birdsong owned. (Docket Entry No. 15, Ex. J,
Birdsong affidavit, 1,3; Docket Entry No. 48, Ex. 4).
In June 1997, Birdsong began negotiations with Ronald
Doohaluk of Watch Wholesalers, Inc., to explore the
possibility of joint ownership of Birdsong's Internet
business. On an unspecified date in mid-1997, Birdsong
and Doohaluk reached an agreement *707 to form a new.
Jointly-owned corporation, Matagorda Ventures, to
operate the wristwatch.com web site.
The handwritten agreement between Birdsong and
Doohaluk reads as follows:
Jim and Ron agree that
Megasaurus, Inc. (Jim's company)
will continue and own the domain
name and registration for ww.com
and that [sic] wristwatch.com. For
$ 1.00 per year our new corporation
Matagorda Ventures, Inc.
(half-owned by each of us) will be
the exclusive operators of
wristwatch.com. Everything you or
I do related to watches and
watch-related products on the
Internet will be done through
Matagorda Ventures, Inc. This
agreement will also include any
other domain names registered by
Megasaurus.
(Docket Entry No. 31, Ex. P). Matagorda Ventures
incorporated on August 7, 1997, and "began operating the
wristwatch.com web site and business in September
1997." (Docket Entry No. 48, Ex. 4).
On July 2, 1997, before Matagorda Ventures was
incorporated, but after Birdsong had begun negotiations
with Doohaluk, Birdsong received a letter from Mark
Englemann, an attorney representing Movado Group, Inc.
(Docket Entry No. 48, Ex. 4; Docket Entry No. 31, Ex.
H). Movado Group manufactures and sells wristwatches
under the trademark names of Movado, Vizio, and
Concord, among others. (Docket Entry No. 31, Ex. G, p.
4). Englemann's letter accused Birdsong of infringing
Movado Group's trademarks and copyrights through the
wristwatch.com web site. In the letter, Englemann stated
that "the wristwatch.com Web site falsely associates
itself, its products and its services with Movado Group,
Inc. and its affiliated companies," and that this
"constitutes false advertising under § 43(a) of the Lanham
Act, 15 U.S.C. § 1125(a)." The letter demanded that
Birdsong and Megasaurus:
(1) immediately cease advertising,
selling, importing and distributing
any MOVADO, MOVADO
MUSEUM, MOVADO VIZIO, or,
ESQ. watches or any other watches
manufactured and/or sold by our
client, (2) immediately cease any
further use of any of the trademarks
and other indicia of origin
associated with MOVADO,
MOVADO MUSEUM, MOVADO
VIZIO, or ESQ. watches or any
other watches manufactured and/or
sold by our client, (3) delete all
infringing copyrighted materials
from your Web site, and (4)
provide us with a full accounting of
the number of watches sold and
orders received to date, and a list of
your remaining inventory.
(Docket Entry No. 31, Ex. H).
In July 1997, Birdsong showed this letter to his attorney,
Stewart Feldman, and to Doohaluk. (Docket Entry No. 31,
Ex. Q, deposition of Doohaluk, p. 47; Ex. S, deposition of
Feldman, p. 9). On July 25, 1997, Feldman telephoned
Englemann to discuss the letter. Feldman understood
himself to be speaking in his capacity as attorney for "Jim
Birdsong, Ron Doohaluk, and their various business
interests." (Docket Entry No. 31, Ex. Q, deposition of
Feldman, p. 23). Feldman testified that he and Englemann
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"had a long substantive conversation" in which they
discussed ways of addressing Movado Group's concerns.
{Id at 26, 36).
Following his conversation with Englemann, Feldman
recommended to Birdsong and Doohaluk that they make
several changes to the wristwatch.com web site. Feldman
testified that Birdsong and Doohaluk did so. Feldman
called Englemann again on August 15, 1997. Feldman did
not recall in his deposition whether he actually spoke to
Englemann on this occasion, or whether he simply left
"an extended voice mail message." {Id. at 28). Feldman
testified that he told Englemann that *708 his clients had
"made substantive or significant ... changes to the web
site," which he hoped "addressed all or most of
[Englemann's] bona fide concerns." Feldman ended his
communication to Englemann by saying, "[i]f there is
anything else that is of any great concern to you, let me
know."(/f/. at 28). The record does not reveal whether, or
how, Englemann responded. Feldman testified that there
was no written communication between himself and
Englemann: "[ijt's not as if we reached agreements on all
of the issues and it was resolved. There were discussions
going on the way, so to spend my client's time and money
writing a letter saying while I recognize there are a lot of
issues outstanding, the ball is in your court to tell me how
we stand thus far, 1 didn't think that was a productive use
of my time." {Id. at 50).
The dates of the insurance policies at issue are important
to this case. Farmington Casualty Company, a wholly
owned subsidiary of Travelers Lloyds Insurance
Company, issued a commercial general liability insurance
policy, No. 071-BQ-0025888758-TWF, to Doohaluk's
company. Watch Wholesalers, Inc., with effective dates
of March 1, 1997 to March 1, 1998 (the "Farmington
Policy"). (Docket Entry No. 31, Ex. 1, p. 483). On August
19, 1997, shortly after Matagorda Ventures was
incorporated, the Farmington CGL Policy was amended,
by endorsement, to add "Matagorda Ventures, Inc.,"
"Megasaurus, Inc.," and "www.wristwatch.com
(internet)" to the list of named insureds. (Docket Entry
No. 31, Ex. I, p. 555).
On January 28, 1998, Travelers issued to Watch
Wholesalers a commercial general liability policy. No.
1L-PACP-389P294-1-TLC-98, with effective dates of
March 1, 1998, to March 1, 1999. (Docket Entry No. 31,
Ex. J). Attached to this policy was an endorsement form
adding "Matagorda Ventures, Inc.," "Megasaurus, Inc.,"
"Watch Wholesalers," "Liberty Time," and
"wristwatch.com (internet)" to the named insureds.
(Docket Entry No. 31, Ex. J, p. 565). The two CGL
policies, referred to collectively in the motions as "the
Travelers Policies," had identical provisions.
The Travelers Policies insured the holders against losses
resulting from claims for damages caused by "personal
injury" or "advertising injury." The Policies provided, in
pertinent part, as follows:
Coverage B. Personal and Advertising Injury Liability
1. Insuring agreement
a. We will pay those sums that the insured becomes
legally obligated to pay as damages because of
"personal injury" or "advertising injury" to which
the insurance applies....
b. This insurance applies to:
(1) "Personal injury" caused by an offense arising
out of your business, excluding advertising,
publishing, broadcasting or telecasting done by or for
you;
(2) "Advertising injury" caused by an offense
committed in the course of advertising your goods,
products or services....
(Docket Entry No. 31, Ex. I, p. 517). The Travelers
Policies contained several specific exclusions:
2. Exclusions
This insurance does not apply to:
a. "Personal injury" or "advertising injury"
(1) Arising out of oral or written publication of
material, if done by or at the direction of the insured
with knowledge of its falsity;
(2) Arising out of the oral or written publication of
material whose first *709 publication took place
before the beginning of the policy period;
b. "Advertising injury" arising out of:
(2) The failure of goods, products or services to
conform with advertised quality or performance;
{Id. at 518). Section V of the Policies contained
definitions of relevant terms:
1. "Advertising injury" means injury arising out of
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one or more of the following offenses:
a. Oral or written publication of material that
slanders or libels a person or organization or
disparages a person's or organization's goods,
products or services;
b. Oral or written publication of material that
violates a person's right of privacy;
c. Misappropriation of advertising ideas or style of
doing business; or
d. Infringement of copyright, title or slogan.
10. "Personal injury" means injury, other than
"bodily injury," arising out of one or more of the
following offenses:
d. Oral or written publication of material that
slanders or libels a person or organization or
disparages a person's or organization's goods,
products or services;
{Id. at 524, 526).
In section IV, the Travelers Policies required the insureds
to give notice in the event ofa claim or occurrence:
a. You must see to it that we are notified as soon as
practicable of an "occurrence" or an offense which
may result in a claim.
b. If a claim is made or "suit" is brought against any
"insured," you must:
(1) Immediately record the specifics of the claim or
"suit" and the date received; and
(2) Notify us as soon as practicable.
You must see to it that we receive written notice of the
claim or "suit" as soon as practicable.
c. You and any other involved "insured" must:
(1) Immediately send us copies of any demands,
notices, summonses or legal papers received in
connection with the claim or "suit;"
{Id. at 521). The Travelers Policies also contained a
provision addressing specific circumstances under which
failure to give prompt notice would not bar recovery:
With regard to Bodily Injury and
Property Damage Liability, unless
we are prejudiced by the insured's
or your failure to comply with the
requirement, any provision of this
Coverage Part requiring you or any
insured to give notice of
occurrence, claim or suit, or
forward demands, notices,
summonses, or legal papers in
connection with the claim or suit,
will not bar liability under this
Coverage Part.
{Id. at 553).
On September 3, 1998, Movado Group filed suit against
Matagorda Ventures and Birdsong, styled Movado Group,
Inc. V. Matagorda Ventures, Inc. and James Dale
Birdsong, Jr., NO. 98-6223, in the United States District
Court for the Southern District of New York. The
complaint asserted that the plaintiff, Movado Group,
"manufactures, sells and distributes a wide variety of
watches and related products of the *710 highest quality,
under such internationally famous trademarks as
MOVADO, VIZIO, ESQ., and CONCORD," trademarks
that Movado Group asserts are "associated by the public
and the trade with products of the very highest quality and
reputation." (Docket Entry No. 31, Ex. G, pp. 4-5). The
complaint alleged the following instances of infringing
conduct by Matagorda Ventures and Birdsong:
• Matagorda Ventures and Birdsong offered for sale
"watches bearing plaintiffs marks ... without the
authorization or approval of plaintiff," and "blatantly
and without any authorization includ[ing] on their
web site photographs copied from plaintiffs
copyrighted catalogs and web sites." {Id. at 7).
• Matagorda Ventures and Birdsong sold plaintiffs
watches "without the manufacturer's warranty," a
practice that "is likely to anger or annoy the
customer, and to damage plaintiffs goodwill." {Id. at
8-9).
• Matagorda Ventures and Birdsong published
"misleading" text on the wristwatch.com web site,
including a statement that they carry a complete line
from each manufacturer. The complaint alleged that
the defendants do not can*y a complete line from
each manufacturer. {Id. at 9).
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The complaint stated that Movado Group had sent a
demand letter to Birdsong in July 1997 complaining of
the web site's content:
26. Moreover, on July 2, 1997,
plaintiffs counsel sent a cease and
desist letter, by fax and express
mail, to defendant Birdsong, c/o
Megasaurus Inc., informing
defendants of the violations of law
resulting from the operation of their
web site and demanding that
defendants cease the offending
behavior..,. Defendants did not
respond in writing to this letter and
continue their offending activity.
{Id at 10).
The complaint asserted seven causes of action against
Matagorda Ventures and Birdsong:
• Federal trademark infringement. "Defendant's
unauthorized sale of watches bearing plaintiffs
federally-registered trademarks infringes plaintiffs
exclusive rights in its trademarks, because the public
and the trade are likely to be confused, deceived, or
mistaken regarding the source, quality, supervision,
sponsorship, or approval of defendants' products, or
to believe erroneously that defendants' products are
... connected with plaintiff or that the quality of
defendants' products is guaranteed, assured, and
supervised by plaintiff." {Id. at 11).
• Federal unfair competition. "Defendants'
unauthorized sale of watches bearing plaintiffs
federally registered trademarks constitutes a false
designation of origin, a false description of
defendants' goods, and a false representation that
defendants' goods are ... connected with plaintiff or
meet the same level of quality as plaintiffs products,
or come within the same warranty as plaintiffs ...
Defendants have without authorization sold
plaintiffs brand name watches with full knowledge
of the ... prior use of those trademarks by plaintiff,
and defendants have used the trademarks in such
manner as is likely to cause confusion or mistake
among the public and the trade as to the source,
approval, license, endorsement, authorization,
sponsorship, or affiliation of defendants' goods...."
{Id. at 11-12).
• Copyright infringement. "The photographs on
defendants' web site of *711 watches bearing
plaintiffs mark are substantially similar if not
identical to plaintiffs copyrighted photographs, and
have been copied by defendants from plaintiffs
photographs," and this conduct was "deliberate and
willful within the meaning of section 504 of the
Copyright Act of 1976...." {Id. at 12).
• State law trademark dilution and injury to business
reputation. "Defendants are offering for sale watches
bearing plaintiffs trademarks but without a genuine
warranty such that plaintiff has no control over the
maintenance of quality of the watches distributed
and sold by plaintiff... defendant's behavior is likely
to dilute, blur, and tarnish the distinctive quality of
the [plaintiffs] trademarks and to cause injury to
plaintiffs business reputation...." {Id. at 13-14).
Federal trademark dilution. "Defendants'
commercial use of [plaintiffs] marks in connection
with watches not covered by appropriate
manufacturer's warranties is likely to dilute the
distinctive quality of plaintiffs famous trademarks,
by lessening the capacity of these marks to
exclusively identify and distinguish plaintiff and its
goods." {Id. at 14).
• State law deceptive trade practices. "[D]efendants
have engaged and are engaging in deceptive trade
practices or acts in the conduct of a business, trade or
commerce...." {Id. at 15).
• Common law unfair competition. "Defendants'
unauthorized offering for sale, distribution,
advertising and promotion of plaintiffs brand name
watches constitutes a false designation of origin and
a false representation that defendants' products are
guaranteed by ... plaintiff or meet the same level of
quality as plaintiffs products...." {Id. at 15-16).
On September 15, 1998, approximately twelve days after
Movado Group filed its complaint, Feldman's office sent
a letter to Travelers providing notice of the action and
requesting a defense. (Docket Entry No. 31, Ex. K). On
September 24, 1998, Travelers' Senior Technical
Specialist, Nancy Kalinoglu, sent a letter to Feldman
informing him that Travelers had determined that it had
no duty to defend or indemnify Matagorda Ventures or
Birdsong in the Movado Group lawsuit. (Docket Entry
No. 31, Ex. L). Kalinoglu's letter pointed out that "as a
condition precedent to coverage under the policy,
Matagorda Ventures and James Dale Birdsong must give
written notice to Travelers as soon as practicable when a
claim is made." Kalinoglu's letter stated that "Matagorda
had actual knowledge of the claim or 'suit' by plaintiff on
July 2, 1997, but failed to give Travelers notice until
September 21, 1998." The letter continued: "... we have
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confirmed that Matagorda attempted to resolve the matter
on their own when they altered the Website at issue to
conform to plaintiff demands." Kalinoglu's letter
concluded by stating that "[tjhis correspondence is not
intended to be, nor shall it be construed as an exhaustive
listing or discussion of policy terms, conditions,
exclusions, or endorsements, facts or circumstances, or
principles of insurance law which may further provide a
basis to preclude coverage under the Travelers policy in
this matter." ild.).
Approximately six weeks after receiving this letter fi-om
Kalinoglu, Matagorda Ventures and Birdsong filed suit
against Travelers in the 334th Judicial District Court of
Harris County, Texas. Travelers timely removed to this
court. In their second amended complaint, Matagorda
Ventures and Birdsong seek declaratory judgment *712
that: I) Movado Group's complaint states one or more
claims subject to coverage under the Travelers Policies; 2)
Travelers is obligated to defend Matagorda Ventures and
Birdsong in the Movado Group lawsuit; 3) Travelers'
conduct has created a conflict of interest such that it can
no longer defend Matagorda Ventures and Birdsong in the
Movado Group lawsuit, allowing Matagorda Ventures
and Birdsong to provide their own defense at Travelers'
expense; and 4) Travelers is obligated to reimburse
Matagorda Ventures and Birdsong for all defense costs
incurred in defending the Movado Group lawsuit from
September 21, 1998. (Docket Entry No. 12, ^ 17).
Matagorda Ventures and Birdsong also seek damages
sustained as a result of Travelers' alleged breach of its
insurance policies.
Both parties have moved for summary judgment.
Travelers contends that plaintiffs' recovery is barred by
the "prior publication" exclusion, the "knowledge of
falsity" exclusion, and the "failure to conform with
advertised quality" exclusion in the Travelers Policies.
Travelers also argues that Matagorda Ventures and
Birdsong should be precluded from recovery due to their
failure to provide notice of the claims against them until
approximately fourteen months after Birdsong received
the "cease and desist" letter from the Movado Group.
Matagorda Ventures and Birdsong argue that, as a matter
of law, the exclusions do not apply, and that they had no
duty to notify Travelers until the Movado Group lawsuit
was filed in September 1998.
The following motions are also pending: plaintiffs'
motion for leave to file a third amended complaint;
plaintiffs' motion for leave to file a fourth amended
complaint; and plaintiffs' request for judicial notice in
support of plaintiffs' opposition to defendant's motion for
summary judgment. The dispositive motions and other
pretrial motions are analyzed below.
II. The Applicable Legal Standards
A. Summary Judgment Standards
Summary judgment is appropriate if no genuine issue of
material fact exists and the moving party is entitled to
judgment as a matter of law. See FED.R.CIV.P. 56. Under
FED.R.CIV.P. 56(c), the moving party bears the initial
burden of "informing the district court of the basis for its
motion, and identifying those portions of [the record]
which it believes demonstrate the absence of a genuine
issue of material fact." Celotex Corp. v. Catrett, All U.S.
317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986);
Norman v. Apache Corp., 19 F.3d 1017, 1023 (5th
Cir.1994). The party moving for summary judgment must
demonstrate the absence of a genuine issue of material
fact, but need not negate the elements of the nonmovant's
case. See Little v. Liquid Air Corp., 37 F.3d 1069, 1075
(5th Cir.1994) (en banc). If the moving party fails to meet
its initial burden, the motion for summary judgment must
be denied, regardless of the nonmovant's response. See id.
When the moving party has met its Rule 56(c) burden, the
nonmovant cannot survive a motion for summary
judgment by resting on the mere allegations of its
pleadings. See McCalliim Highlands, Ltd. v. Washington
Capital Dus, Inc., 66 F.3d 89, 92 (5th Cir.1995). The
nonmovant must go beyond the pleadings and designate
specific facts showing that there is a genuine issue for
trial. See Little, 37 F.3d at 1075 (citing Celotex, All U.S.
at 325, 106 S.Ct. 2548).
"[Wjhen a district court denies a motion for summary
judgment on the basis that there exist genuine issues of
material fact, the district court is actually making two
separate conclusions: 'First, the court has *713 concluded
that the issues of fact in question are genuine, i.e., the
evidence is sufficient to permit a reasonable factfinder to
return a verdict for the nonmoving party. Second, the
court has concluded that the issues of fact are material,
i.e. resolution of the issues might affect the outcome of
the suit under governing law.' " Lemoine v. New Horizons
Ranch & Ctr., Inc.. 174 F.3d 629, 633 (5th Cir. 1999)
(quoting Colston v. Barnhart, 146 F.3d 282, 284 (5th
Cir. 1998)).
In deciding a summary judgment motion, "[t]he evidence
of the nonmovant is to be believed, and all justifiable
inferences are to be drawn in his favor." Anderson v.
Liberty Lobby, Inc., All U.S. 242, 255, 106 S.Ct. 2505,
91 L.Ed.2d 202 (1986). "Rule 56 'mandates the entry of
summary judgment, after adequate time for discovery.
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and upon motion, against a party who fails to make a
showing sufficient to establish the existence of an element
essential to that party's case, and on which that party will
bear the burden of proof at trial.' " Little, 37 F.3d at 1075
(quoting Celotex, 477 U.S. at 322, 106 S.Ct. 2548).
B. The Duty to Defend Standard
IM PI Xexas substantive law controls this diversity
jurisdiction case. Under Texas insurance law, an insurer is
required to defend any case in which at least some of the
allegations in the pleadings potentially state a claim
covered by the policy. Lafarge Corp. v. Hartford Cos. Ins.
Co., 61 F.3d 389, 393 "(5th Cir.1995); Gulf Chem. &
Metallurgical Corp. v. Associated Metals & Minerals
Corp., 1 F.3d 365, 369 (5th Cir.1993). Even if a plaintiffs
complaint alleges multiple claims or claims in the
alternative, some of which are covered under the policy
and some of which are not, the duty to defend arises if at
least one of the claims in the complaint is facially within
the policy's coverage. Canutillo Indep. Sch. Dist. v.
National Union Fire Ins. Co. of Pittsburgh, Pa., 99 F.3d
695, 701 (5th Cir.1996) (citing Rhodes v. Chicago Ins.
Co., 719F.2d 116, 119 (5th Cir.1983)).
"An insurer's duty to defend is determined by the
allegations in the pleadings and the language of the
insurance policy." National Union Fire ins. Co. of
Pittsburgh, Pa. v. Merchants Fast Motor Lines, Inc., 939
S.W.2d 139, 141 (Tex. 1997). "The duty to defend is
determined by examining the latest amended pleading
upon which the insurer based its refusal to defend the
action." Canutillo, 99 F.3d at 701. Under the "eight
comers" rule, the allegations in the pleadings are given a
"liberal interpretation." National Union Fire Ins. Co., 939
S.W.2dat 141.
"Where the complaint does not
state facts sufficient to clearly bring
the case within or without the
coverage, the general rule is that
the insurer is obligated to defend if
there is, potentially, a case under
the complaint within the coverage
of the policy. Stated differently, in
case of doubt as to whether or not
the allegations of a complaint
against the insured state of cause of
action within the coverage of a
liability policy sufficient to compel
the insurer to defend the action,
such doubt will be resolved in
insured's favor."
Id. (quoting Heyden Newport Chem. Corp. v. Southern
Gen. Ins. Co., 387 S.W.2d 22, 26 (Tex. 1965)). " 'In
reviewing the underlying pleadings, the court must focus
on the factual allegations that show the origin of the
damages rather than on the legal theories alleged.' " Id.
(quoting Merchants Fast Motor Lines, Inc. v. National
Union Fire Ins. Co. of Pittsburgh, Pa., 919 S.W.2d 903,
905 (Tex.App.—Eastland 1996)). A court must accept the
insured's "construction of an exclusionary clause as long
as that construction is not unreasonable." National Union
Fire Ins. Co. of*l\A Pittsburgh, Pa. v. Hudson Energy
Co., 811 S.W.2d 552, 555 (Tex. 1991).
The "complaint allegation" rule does not apply rigidly
in every case. When the underlying complaint does not
resolve the applicability of policy exclusions, for
example, the parties may introduce extrinsic evidence to
show whether a duty to defend exists. See, e.g.. State
Farm Fire & Cas. Co. v. Wade, 827 S.W.2d 448, 452
(Tex.App.—Corpus Christi 1992, writ denied) ("[w]hen
the petition in the underlying lawsuit does not allege facts
sufficient for a determination of whether those facts, even
if true, are covered by the policy, the evidence adduced at
the trial in a declaratory judgment action may be
considered along with the allegations in the underlying
petition"); John Deere Ins. Co. v. Truckin' U.S.A., 122
F.3d 270, 272 (5th Cir.1997) (extrinsic evidence may be
considered in determining existence of duty to defend
where complaint allegations were insufficient to
determine coverage under policy).
III. The "First Publication" Exclusion
Travelers argues that the claims for which plaintiffs seek
coverage fall within the "first publication" exclusion of
the policies. The "first publication" exclusion states that
"[t]his insurance does not apply to ... 'advertising injury'
... [ajrising out of the oral or written publication of
material whose first publication took place before the
beginning of the policy period ...". (Docket Entry No. 31,
Ex. I, p. 518). If the underlying complaint in the Movado
Group suit reveals that the claims resulted from the
written materials first published before the beginning of
the policy period, then the suit falls outside the scope of
Travelers' coverage.
The Movado Group complaint contained a section entitled
"Facts Common to All Claims for Relief." The section
described in detail the facts Movado Group alleges as the
basis for its action against Matagorda Ventures and
Birdsong. The relevant factual allegations of the
complaint are as follows:
• Matagorda Ventures and Birdsong offered for sale
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on the wristwatch.com web site watches bearing
Movado Group's marks without Movado Group's
authorization or approval. (Docket Entry No. 31, Ex.
G,p7).
• Matagorda Ventures and Birdsong placed on the
wristwatch.com web site photographs copied from
plaintiffs copyrighted catalogs and web sites. {Id.).
• Matagorda Ventures and Birdsong sold plaintiffs
watches over the wristwatch.com web site without
providing the original manufacturer's warranty. (Jd.
at 8-9).
• Matagorda Ventures and Birdsong placed
misleading text on the wristwatch.com web site,
including a statement that they carry a complete line
from each manufacturer. {Id. at 9).
Each of these factual allegations involved the material
posted on the wristwatch.com web site. Each of the seven
causes of action asserted in the Movado Group complaint
arises from one or more of these allegations. (Docket
Entry No. 31, Ex. G, pp. 11-16).
The placement of this material on the wristwatch.com
site is "written publication of material" within the
meaning of the language of the "first publication"
exclusion. Internet sites are a recognized means of
"publication." See, e.g.. Van Buskirk v. New York Times
Co., 2000 WL 1206732, *2 (S.D.N.Y.2000). The claims
described in the Movado Group complaint arose directly
from "written materials" posted on the wristwatch.com
site. While it might be argued that the photographs *715
on the web site, which Movado Group asserts were copied
from Movado catalogs, are better understood as "graphic"
rather than as "written" material, the language of the
Policies' exclusion encompasses the posting of these
photographs as well. Cf. Nortek, Inc. v. Liberty Mul. Ins.
Co., 858 F.Supp. 1231, 1237 (D.R.I.1994) (catalog
containing photographs of plaintiffs products could be
considered "oral or written publication of material" within
meaning of policy exclusion).
The critical issue is whether the web site content
forming the basis for Movado Group's complaint was
"first published before the beginning of the policy
period^' The Movado Group complaint contains the
following paragraph:
Moreover, on July 2, 1997,
plaintiffs counsel sent a cease and
desist letter, by fax and express
mail, to defendant Birdsong, c/o
' Megasaurus Inc., informing
defendants of the violations of law
resulting from the operation of their
web site and demanding that
defendants cease the offending
behavior ... Defendants did not
respond in writing to this letter and
continue their offending activity.
(Docket Entry No. 31, Ex. G, p. 10, ^ 26). The complaint
allegations make it clear that the material on the web site
forming the basis of Movado Group's claims was first
published before July 2, 1997. If the Travelers Policies
period began after July 2, 1997, the "first publication"
exclusion applies.
To resolve this issue, this court must examine the
Travelers Policies to determine the effective dates. See
State Farm Fire Cas. Co., 827 S.W.2d at 452. The
Farmington Policy contains a renewal certificate defining
the effective policy period as March 1, 1997 to March 1,
1998. However, when this certificate was signed, the
Policy did not cover Matagorda Ventures or Birdsong.
Matagorda Ventures, Birdsong, and Megasaurus were
made additional insureds by Policy endorsement on
August 19, 1997.' (Docket Entry No. 31, Ex. J, p. 565).
Plaintiffs do not dispute that Doohaluk "added Matagorda
as a named insured under an existing Doohaluk-related
Policy which provided coverage for other entities for
which Doohaluk was charged with administrative
responsibilities ... on August 19, 1997, less than two
weeks after its corporate formation." (Docket Entry No.
50, plaintiffs' reply, pp. 2-3). Matagorda "became an
insured under the Policy on August 19th." {Id. at 3).
Neither party disputes that Matagorda Ventures and
Birdsong were first insured under the Travelers Policies
on August 19, 1997.
Given these undisputed facts, the "beginning of the policy
period" for Matagorda Ventures and Birdsong was
August 19, 1997, the date they were added to the
Farmington Policy. This is the earliest date on which they
could have brought a claim under the Travelers Policies.
An injury occurring before this date would not be covered
by the Policy. See Snug Harbor, Ltd. v. Zurich Insurance,
968 F.2d 538 (5th Cir.1992) (holding that there was no
'occurrence' during policy period when alleged injury to
insured occurred two weeks before insured added itself to
policy, notwithstanding the fact that the policy was
already in effect with respect to another insured).
Matagorda Ventures and Birdsong did not become
insureds until approximately one month after Birdsong
received the Movado Group demand letter *716
complaining about the content of the wristwatch.com web
site. The "first publication" exclusion applies to bar
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plaintiffs' claims.-
Plaintiffs argue that the "first publication" exclusion
cannot apply to them because Matagorda Ventures was
not incorporated until August 7, 1997 and did not assume
operation of the wristwatch.com site until September or
October 1997. Any publication before the beginning of
the coverage period, plaintiffs contend, could only have
been undertaken by Megasaurus, a "non-insured" that has
not requested a defense in this case.' (Docket Entry No.
44, p. 10-11).
The court finds this argument unpersuasive. The
distinction attempted between the activities of Matagorda
and its predecessor corporation, Megasaurus, is of limited
relevance. Birdsong was the president and sole owner of
Megasaurus. In this capacity, he published the
wristwatch.com web site, including the material giving
rise to the Movado Group demand letter sent in July 1997.
Even if Matagorda did not publish materials before the
inception of the Policy period, Birdsong did so, as
president of Megasaurus.
One purpose of the exclusion is to prevent all insured
from obtaining coverage for risks already known to the
insured. "The purpose of insurance is to protect insureds
against unknown risks." Two Pesos, Inc. v. GulfIns. Co.,
901 S.W.2d 495, 502 (Tex.App.—Houston [14th Dist.]
1995, no writ). "[A]n insured cannot insure against
something that has already begun and which is known to
have begun." Essex Insurance Co. v. Redtail Products,
Inc., 1998 WL 812394, *4 (N.D.Tex. 1998). (quoting
Appalachian Ins. Co. v. Liberty Mut. Ins., 676 F.2d 56, 63
(3d Cir. 1982) (internal quotations omitted)).
Matagorda Ventures, through its two owners, Birdsong
and Doohaluk, knew when it became insured that it was
soon to assume the operation and management of the
wristwatch.com site. Movado Group had already sent a
demand letter to Birdsong, objecting to the Megasaurus
web site's content and threatening legal action. By adding
Matagorda Ventures and Birdsong as insureds on the
Farmington Policy that Doohaluk had previously obtained
for Watch Wholesalers, Inc., and by asking Travelers to
provide insurance from the beginning of the Policy
period, Matagorda Ventures and Birdsong in effect asked
Travelers to provide insurance against a risk known to the
additrcmal insureds, but not the insurer. This is precisely
the sort of circumstance the "first publication" exclusion
was designed to prevent. The "first publication" exclusion
and the "known loss" doctrine bar plaintiffs' claims. See,
e.g., Essex 1998 WL 812394 at *4 (holding insurer owed
insured no duty to defend trademark infringement *717
claim,, on grounds of both "first publication" exclusion
and "known loss" doctrine, when demand letter had been
received prior to beginning of policy period); Franklin v.
Fugro-McClelland (Southwest), Inc., 16 F.Supp.2d 732
(S.D.Tex. 1997) (when insureds failed to notify insurers of
prior accusations of trademark infringement at the time
insurance was purchased, insurer was not bound to cover
losses resulting from infringement claims) (cited in Essex,
1998 WL 812394 at *4-5).'
Plaintiffs argue that the "first publication" exclusion
applies only in cases of reputation and privacy invasion
torts. Another court has rejected a similar argument. In
Applied Bolting Technology Products, Inc. v. U.S. Fidelity
& Guar. Co., 942 F.Supp. 1029 (E.D.Pa.l996), the court
held that the "first publication" exclusion may potentially
apply to any claim of "advertising injury." See id. at
1037-38 (holding that first publication exclusion applied
to all offenses listed in policy's definition of "advertising
injury," which would necessarily include any "advertising
injury" properly alleged by plaintiff). Other courts that
have considered the issue have reached a similar result.
See, e.g., Tradesoft Technologies, Inc. v. Franklin Mut.
Ins. Co., Inc., 329 N.J.Super. 137, 746 A.2d 1078, 1084
(2000) (supporting reasoning of Applied Bolting ); Hugo
Boss Fashions, Inc. v. Federal Ins. Co., 1999 WL
1072819, *1 (S.D.N.Y.I999) (same).'
Plaintiffs present two other arguments against the
application of the "first publication exclusion," neither of
which the court finds persuasive. First, plaintiffs contend
that because several of the copyrights on which Movado
Group sued were not registered in July 1998, Movado
Group's cause of action for copyright infringement did
not arise until after the beginning of the coverage period
for the Travelers' Policies. The relevant question for the
exclusion, however, is not when the *718 claim first
became actionable, but when the material giving rise to
the claim was first published. The copyright infringement
claim arose from "material whose first publication took
place before the beginning of the policy period." (Docket
Entry No. 31, Ex. 1, p. 518).
Second, plaintiffs argue that even if the "first publication"
exclusion applies to some of the Movado Group claims,
other Movado Group claims are not subject to the
exclusion, triggering the duty to defend. If some of the
causes of action alleged in the Movado Group suit were
not subject to the exclusion or otherwise outside the scope
of coverage. Travelers would have a duty to defend the
entire lawsuit. See Canutillo Indep. Sch. Dist. v. National
Union Fire Ins. Co. of Pittsburgh, Pa., 99 F.3d 695, 701
(5th Cir. 1996) (citing Rhodes v. Chicago Ins. Co.. 719
F.2d 116, 119 (5th Cir. 1983)). However, all the causes of
action asserted in the Movado Group complaint arose
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from the content of, and information posted on, the
wristwatch.com web site. The material of the web site
constitutes the "written material" first published before
the beginning of the policy period. All of the Movado
Group claims are subject to the exclusion. Travelers owes
plaintiffs no duty to defend.
Because this court determines that the "first publication"
exclusion applies to preclude the duty to defend plaintiffs
in the Movado Group lawsuit, this court does not reach
the other contentions the parties raise in their motions for
summary Judgment.
IV. Plaintiffs' Motions for Leave to File Third and
Fourth Amended Complaints
Matagorda Ventures and Birdsong have also moved for
leave to file third and fourth amended complaints. In the
third amended complaint, plaintiffs reallege their original
claims and add claims for negligent misrepresentation,
fraud, breach of duty of good faith and fair dealing,
violation of the Texas Deceptive Trade Practices Act, and
violation of the Texas Insurance Code. (Docket Entry No.
33). Matagorda Ventures and Birdsong argue that in the
course of discovery, they found new information
supporting their original claims and the additional claims.
They do not describe this new information and make no
other additional factual allegations beyond those
described in their second amended complaint.
In the proposed fourth amended complaint, plaintiffs
reassert the causes of action introduced in the third
amended complaint and add a demand for defense and
indemnification for a new lawsuit filed against them by
Swatch Group, Inc. This suit, styled Swatch Group (US)
Inc. V. Matagorda Ventures, Inc. et ai, No. OO-CV-3694,
was filed on May 16, 2000, in the United States District
Court for the Southern District of New York, and names
as defendants Matagorda Ventures and Watch
Wholesalers. The proposed fourth amended complaint
seeks to add Watch Wholesalers as a plaintiff in the
present litigation. (Docket Entry Nos. 55, 56).
''' Federal Rule of Civil Procedure 15(a) provides that
leave to amend pleadings "shall be freely given when
Justice so requires." Although Rule 15 "evinces a bias in
favor of granting leave to amend," it is not automatic.
Dussouy V. GulfCoast Inv. Corp., 660 F.2d 594, 598 (5th
Cir.1981); Wimm v. Jack Eckerd Corp., 3 F.3d 137, 139
(5th Cir. 1993). In deciding whether to grant leave to file
an amended pleading, the district court may consider such
factors as undue delay, bad faith or dilatory motive on the
part of the movant, repeated failure to cure deficiencies by
amendments previously allowed, undue *719 prejudice to
the opposing party, and futility of amendment. See Wimm,
3 F.3d at 139 (citations omitted).
|8| |9| Each of the additional causes of action in the
proposed third amended complaint stems from Travelers'
allegedly wrongful failure to defend or indemnify
plaintiffs in the Movado Group lawsuit. The proposed
third amended complaint adds claims of breach of
extra-contractual duties arising from the same facts
alleged as the basis of the alleged breaches of contract
asserted in the second amended complaint. Under Texas
law, extra-contractual tort claims under the Texas
Insurance Code and the DTPA require a showing that an
insurer breached a duty of good faith and fair dealing. See
Lawson Potomac Ins. Co., 1998 WL 641809 at *4
(N.D.Tex. Sept. 14, 1998) (citing Higginbotham v. State
Farm Mut. Auto. Ins. Co., 103 F.3d 456, 460 (5th
Cir. 1997)). An insurer "breaches its duty of good faith
and fair dealing by denying a claim when the insurer's
liability has become reasonably clear." State Farm Fire &
Cas. Co. V. Simmons, 963 S.W.2d 42, 44 (Tex. 1998).
Travelers' liability to defend the Movado Group lawsuit
was not "reasonably clear."''
("01 MM Plaintiffs' proposed claim of negligent
misrepresentation is also without merit. In order for a tort
duty to arise out of a contractual duty, in this case,
negligent failure to perform a contract, the tort liability
must arise "independent of the fact that a contract exists
between the parties." Higginbotham, 103 F.3d at 460
(quoting United Serv. Auto. Assn. v. Pennington, 810
S.W.2d 111, 783 (Tex.App.—San Antonio 1991, writ
denied)). Plaintiffs contend that Travelers is liable for
negligent misrepresentation because Travelers breached
its contract to provide coverage. Texas does not recognize
a cause of action for "negligent refusal to provide
coverage." See French v. State Farm Insurance Co.. 156
F.R.D. 159, 162 (S.D.Tex. 1994).
This court has determined that Travelers had no duty to
defend Matagorda Ventures and Birdsong in the Movado
Group suit. Filing the proposed third amended complaint
to add claims of breaches of extra-contractual duties
would be futile; this court denies plaintiffs' motion for
leave on this basis." See Emory v. Texas State Bd. of
Medical Examiners, 748 F.2d 1023, 1027 (5th Cir. 1984)
(district court need not grant leave to amend a complaint
if the amendment is futile or subject to dismissal); Cf.
Lampasas v. Spring Center, Inc., 988 S.W.2d 428, 437
(Tex.App.—Houston [14th Dist.] 1999, no wTit) (denying
leave to amend petition when new variations introduced
in second petition were composed of elements already
challenged and addressed in defendants' motion).
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*720 1'^ ' The proposed fourth amended complaint
involves a demand for coverage for a new lawsuit and
presents a different case. This new lawsuit was filed by
Swatch Group in May 2000, after Matagorda Ventures
and Birdsong had filed their second amended complaint
and after they had moved for leave to file their third
amended complaint. Plaintiffs apparently did not receive a
demand letter from the Swatch Group before the
beginning of the Travelers Policies coverage period. The
record does not reveal whether Matagorda Ventures,
Watch Wholesalers, or Birdsong published material
implicated in the Swatch Group lawsuit before the
beginning of the Policy period, or if so, whether all the
claims in the Swatch Group suit arose from the
publication of this material. The applicability of the "first
publication" exclusion and the "known loss" doctrine to
the Swatch Group claims is unclear.
Plaintiffs' claim for coverage in the Swatch Group lawsuit
raises a distinct set of factual issues in a two-year old case
which has, to this point, involved only the question of
whether Travelers owes a duty to defend the Movado
Group lawsuit. Plaintiffs' motion for leave to file a fourth
amended complaint comes after over two years of
proceedings, well after the expiration of all discovery
deadlines, and at a time when both sides have summary
judgment motions, responses, and replies—all based on
the current pleadings—pending before this court. Under
these circumstances, it is within the discretion of this
court to deny plaintiffs' motion for leave to amend. See
Overseas Inns S.A.P.A. United States, 911 F.2d 1146,
1151 (5th Cir. 1990) (not an abuse of discretion for district
court to deny leave to amend complaint, when motion
came two and a half years after commencement of action,
summary judgment motions on current pleadings had
been filed, and motion for leave to amend was potentially
an attempt to avoid summary judgment). Plaintiffs'
motion to amend in order to assert a new claim based on
an alleged duty to provide a defense in the Swatch Group
lawsuit, and to add to this lawsuit a party being sued in
the Swatch Group lawsuit, is DENIED.
V. Conclusion and Order
This court GRANTS Travelers' motion for summary
judgment; DENIES Matagorda Ventures' and Birdsong's
motion- for partial summary judgment; GRANTS
Matagorda Ventures' and Birdsong's request for judicial
notice; DENIES Matagorda Ventures' and Birdsong' s
motions for leave to file the third amended complaint; and
DENIES Matagorda Ventures' and Birdsong's motion for
leave to file a fourth amended complaint.
This court ORDERS Travelers to submit a proposed fonn
of judgment within ten days from the date this
Memorandum and Order is entered.
MEMORANDUIVl AND ORDER
Matagorda Ventures, Inc. and James Dale Birdsong, Jr.,
have moved for reconsideration of this court's ruling on
the cross-motions for summary judgment. In that ruling,
this court granted Travelers' motion for summary
judgment and denied Matagorda Ventures's and
Birdsong's motion. (Docket Entry No. 61). After
reviewing the motion to reconsider, the response, the
reply, and the applicable law, this court DENIES the
motion to reconsider. Plaintiffs' main contentions are
addressed below.
I. Standard of Review
Plaintiffs characterize their motion for reconsideration as
filed under Federal Rule of Civil Procedure 54. Under
Rule 54(b), this court has discretion to revise its orders
prior to entry of final judgment. *721 "Any order which
... adjudicates fewer than all the claims or rights or
liabilities of fewer than all the parties ... is subject to
revision at any time before the entry of [final] judgment."
FED.R.CIV.PRO. 54(b). A final judgment in this case has
not yet been entered. Plaintiffs' motion is not filed under
Rules 59 or 60, which apply only to final judgments. See
FED.R.CIV.PRO. 59, 60; Fayetteville Investors v.
Commercial Builders, Inc., 936 F.2d 1462, 1472 (4th
Cir. 1991). This court's order signed on December 7,
2000, was an interlocutory order, subject to revision, on
motion or sua sponte, before entry of a final judgment.
This court addresses plaintiffs' principal claims on the
merits.
II. The issue of the Scope of the First Publication
Exception
In their motion to reconsider, plaintiffs renew their
argument, rejected by this court in its original ruling, that
the "first publication" exclusion applies only to
"advertising injuries" arising from the publication of
material that is slanderous, libelous, or disparaging, or
that violates privacy. Plaintiffs acknowledge that several
other courts have rejected this same argument and held
that the "first publication" exclusion also applies to the
other two sources of "advertising injury" identified in the
Policy language, misappropriation and infringement. See,
e.g.. Applied Bolting Technologv Products. Inc. v. U.S.
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Fidelity & Guar. Co., 942 F.Supp, 1029 (E.D.Pa.l996);
Tradesoft Technologies, Inc. v. Franklin Mut. Ins. Co.,
Inc., 329 N.J.Super. 137, 746 A.2d 1078, 1084 (2000)
(supporting reasoning of Applied Bolting ); Hugo Boss
Fashions, Inc. Federal Ins. Co., 1999 WL 1072819, *1
(S.D.N.Y.1999) (same).
The Policy defined "advertising injury" as injury caused
by specified offenses "committed in the course of
advertising your goods, products, or services." A covered
"advertising injury" must arise out of one or more of four
specified offenses:
a. Oral or written publication of material that
slanders or libels a person or organization or
disparages a person's or organization's goods,
products or services;
b. Oral or written publication of material that
violates a person's right of privacy;
c. Misappropriation of advertising ideas or style of
doing business; or
d. Infringement ofcopyright, title or slogan.
(Docket Entry No. 31, Ex. I, p. 524,26).
The "first publication" exclusion states: "[tjhis insurance
does not apply to: 'advertising injury' ... [ajrising out of
the oral or written publication of material whose first
publication took place before the beginning of the policy
period...." (Docket Entry No. 31, Ex. 1, p. 518).
In holding that the first publication exclusion covers all of
the four offenses from which an advertising injury can
arise, this court quoted from an opinion involving
identical policy language. Applied Bolting. That opinion
stated as follows:
'[ajdvertising injury' is defined by the four, not two,
offenses expressly set forth in the policy ... The
first-publication exclusion bars coverage for
'advertising injury ... [ajrising out of oral or written
publication of material whose first publication took
place before the beginning of the policy period' ... The
exclusion must be read to give effect to the plain
meaning of'advertising injury.' When that is done, it is
certainly irrelevant that some of the language in the
exclusion happens to match some of the words in
subparts (a) and (b) of the definition of "advertising
injury" but not match some of the language in subparts
*722 (c) and (d). Accordingly, 1 find that the
first-publication exclusion applies to all of the offenses
listed in the four-subpart definition of 'advertising
injury ....
Applied Bolting, 942 F.Supp. 1029, 1037 (E.D.Pa. 1996)
This court continues to find this reasoning, and the plain
meaning on which it rests, persuasive. In the Travelers
Policy, as well as in the insurance policy at issue in
Applied Bolting, the "first publication" exclusion placed
the term "advertising injury" in quotation marks. This
punctuation sets the term off as a defined term in the
Policy. The "Definitions" section of the Policy
specifically defines "advertising injury" as injury arising
from four specified categories of offenses, not two. Two
of the four listed offenses are limited to "publication of
oral or written material"; the other two listed offenses,
misappropriation and infringement, include both
published and nonpublished forms.
Under the Policy, "advertising injury" can arise from
misappropriation or infringement without the necessity of
publication; "advertising injury" arising from slander,
business disparagement, or invasion of privacy is limited
to that arising from publication of oral or written material.
The offenses of misappropriation and infringement may
give rise to covered "advertising injury," whether or not
the alleged misappropriation or infringement is in the
form of published materials. This broader coverage for
"advertising injury" arising from misappropriation or
infringement, extending to published material as well as
other forms, is consistent with the application of the first
publication exclusion.
When, as here, the alleged misappropriation arises from
written published materials, the first publication exclusion
applies. If the misappropriation or infringement does not
arise from the publication of oral or written material, it
would still fall within the Policy definition of "advertising
injury," but the first publication exclusion would be
irrelevant and inapplicable.
Plaintiffs' proffered interpretation makes the Policy
inconsistent. Under plaintiffs' approach, the Policy would
cover misappropriation arising from oral or written
publication of materials, but would not exclude coverage
even if the oral or written publication took place before
the Policy period began. Plaintiffs' approach would be
reasonable if the Policy limited "advertising injury"
arising from misappropriation or infringement to
nonpublished materials. If the Policy only covered
nonpublished materials that misappropriate or infringe,
then the first publication exclusion should not apply.
However, that is not what the Policy says. Instead, the
Policy provides that "advertising injury" can arise from
both published and nonpublished materials that
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misappropriate or infringe. When the "injury" arises from
published materials, the plain meaning of the Policy
makes the first publication exclusion applicable. This
interpretation is consistent with the plain meaning of the
Policy and with the words and punctuation used to convey
that meaning.'
*723 Plaintiffs contend, in the alternative, that even if
their interpretation is not the best interpretation of the
exclusion, the fact that some district courts have held in
favor of their position makes the Policy "ambiguous" as a
matter of law because it is "susceptible to more than one
reasonable interpretation." (Docket Entry No 62, p. 5).
Plaintiffs contend that the Policy should therefore be
construed in favor of their position, citing the rule that a
court must accept the insured's "construction of an
exclusionary clause as long as that construction is not
unreasonable." National Union Fire Ins. Co. of
Pittsburgh, Pa. v. Hudson Energy Co., 811 S.W.2d 552,
555 (Tex. 1991).
A split of authority among courts as to the
interpretation of policy language does not necessarily
make that language ambiguous. See H.E. Butt Grocery
Co. V. National Union Fire Ins. Co. of Pittsburgh, Pa.,
150 F.3d 526, 534 (5th Cir.1998); Union Pacific
Resources Co. v. Aetna Cas. & Sur. Co., 894 S.W.2d 401,
405 (Tex.App.—Fort Worth 1994, writ denied) (holding
that conflicting legal authority concerning scope of
coverage was insufficient to create an "ambiguity" in the
policy). This court declines to adopt plaintiffs' suggestion
that the presence of split authority on this question
necessarily creates ambiguity. This court concludes that
the "first publication" exclusion applied to all the forms
of "advertising injury" defined in the Travelers Policy.
The motion for reconsideration on this basis is DENIED.
III. The issue of the Applicability of the "Known
Loss" or "Fortuity" Doctrine
Plaintiffs take issue with this court's characterization of
the "known loss" or "fortuity" doctrine. Plaintiffs assert
that the "known loss" doctrine "protects against
previously incurred losses, not potentially previously
incurred, and not yet legally adjudicated or even legally
pursued, claims." (Docket Entry No. 62, p. 16). Plaintiffs'
argument is not persuasive.
A virtually identical argument was addressed and rejected
in Franklin v. Fugro-McClelland (Southwest), Inc., 16
F.Supp.2d 732, 735 (S.D.Tex. 1997). In Franklin, the
court stated:
... in the case at bar. Defendants' activities for which
they claim liability coverage began well before their
insurance policy was purchased. Defendants' alleged
wrongful activities began in 1991, or at the latest in
1992, but the insurance policy was not purchased until
1993. Therefore, the "loss in progress" doctrine
precludes coverage for the claims asserted against
them.
Defendants argue, however, that this doctrine should
not apply here because, at the time their insurance
policy was purchased, they did not have a known loss.
Instead, they contend, since the underlying dispute had
not yet been adjudicated, at the time the policy was
purchased they had merely a potential loss. Defendants
attempt to distinguish Two Pesos on the ground that, in
that case, underlying liability had already been legally
established by the time Two Pesos purchased its policy.
The Court is not persuaded by this distinction. The Two
Pesos court did not base its conclusion that a known
loss had already occurred on the fact that the
underlying lawsuit had been adjudicated. Instead, the
court explained that "the risk of liability was no longer
unknown because *724 injuries resulted when Two
Pesos first copied Taco Cabana's trade dress." Id.
(emphasis added). In other words, the court recognized
that Two Pesos first knew of the allegedly covered loss
at the time it performed its infringing actions, not at the
time that infringement was adjudicated.
Id. at 735. See also Essex Ins. Co. v. Redtail Products,
Inc., 1998 WL 812394, *4 (N.D.Tex. 1998) (supporting
reasoning of Franklin ); Westchester Fire Ins. Co. v. G.
Heileman Brewing Co., Inc., 2000 WL 1875875, *10
(Ill.App.lst Dist.2000) (same).
As Franklin makes plain, the crucial issue is not whether
liability had already been adjudicated against Matagorda
Ventures and Birdsong for misappropriation when they
became Policy insureds. Rather, "[t]he relevant inquiry is
whether [the insureds] knew at the time they entered the
insurance policy that they were engaging in activities for
which they could possibly be found liable." Id. at 737. In
this case, as in Franklin, the insureds began the activities
for which they claim liability coverage before entering the
insurance policy. After receiving a demand letter warning
them of their potential liability, they then purchased the
insurance at issue, without disclosing the demand letter or
the underlying activities to the insurer. The motion for
reconsideration on this basis is DENIED.
IV. The Issue of Plaintiffs' Response to the Demand
Letter
Plaintiffs suoaest in their motion for reconsideration that
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this court has "silently ruled" that Megasaurus's efforts to
address the concerns raised in the July 2, 1997 demand
letter from Movado Group were "of no moment." (Docket
Entry No. 62, p. 16-17). Because this court did not
explicitly address the issue in its previous memorandum,
it does so here.
Plaintiffs allege that they believed that their dispute with
Movado Group had been resolved by August 1997, when
they were added as insureds to the Travelers Policy.
Plaintiffs argue that this belief relieved them of any duty
to notify Travelers of the claims asserted in the Movado
Group demand letter or of the activities that triggered the
demand letter. The record and legal authorities contradict
plaintiffs' argument.
Counsel for plaintiffs, Stewart Feldman testified that
following his first conversation with Mark Englemann,
representing Movado Group, in July 1997, Feldman
recommended to Birdsong and Ronald Doohaluk that they
change the wristwatch.com site. (Docket Entry No. 31,
Ex. S, Deposition of Feldman, p. 23). Feldman testified
that he telephoned Englemann again on August 15, 1997,
but did not recall whether he actually spoke to Englemann
on that occasion or merely left a voice mail message. {Id.
at 28). Feldman stated that he told Englemann that his
clients had "made substantive or significant... changes to
the web site," which he hoped "addressed all or most of
[Englemann's] bona fide concerns," and that "[i]f there is
anything else that is of any great concern to you, let me
know." {Id.). The record does not reveal whether or how
Englemann responded. Feldman acknowledged that "[i]t's
not as if we reached agreements on all of the issues and it
was resolved." {Id. at 50). The record contains no
evidence of any written communication between Feldman
and Englemann. It is undisputed that the Movado Group
did not withdraw the demands it had asserted in its July 2,
1997 letter.
This record does not support the argument that plaintiffs
resolved the dispute with the Movado Group by August
17, 1997, the date they obtained insurance coverage by
becoming additional insureds on *725 the Policy. At
most, the record shows that Feldman made an attempt to
resolve the issue by one or two telephone conversations
communicating that some undescribed changes had been
made to the web site. As the court stated in Franklin, 16
F.Supp.2d at 737, n. 6, "[t]he court is not persuaded by
Defendants' argument that because they had attempted to
resolve the claim, they did not need to inform the Insurer
of the potential claim and nevertheless later be covered
for activities that were continuations of those on which
[the underlying plaintiffs] initial accusations were
based."
Plaintiffs assert that this court has "de facto, determined
that, once Megasaurus, Inc. was alerted to potential
problems concerning Movado via letter, no entity, formed
or unformed, related or unrelated, could ever obtain
advertising insurance for itself as a result of
wristwatch.com's operations." (Docket Entry No. 62, pp.
17-18). This statement misstates this court's holding.
This court addressed the consequences of facts shown in
the summary judgment record. Undisputed facts showed
that when plaintiffs became insureds, they did not inform
Travelers of the potential claims asserted in the Movado
Group demand letter. Undisputed facts showed that
plaintiffs became additional insureds under the Policy,
which covered advertising injury arising out of published
material that misappropriated an advertising idea or style
of doing business, but excluded coverage if the
publication was before the Policy period began. Nothing
in the holding based on the facts in the record precludes
plaintiffs from obtaining insurance for "advertising
injury" arising from material published after the Policy
period began.
In addition, this court ruled only on the Movado Group
claims in this lawsuit. This court noted with respect to the
separate lawsuit filed by Swatch Group that "[t]he record
does not reveal whether Matagorda Ventures, Watch
Wholesalers, or Birdsong published material implicated in
the Swatch Group lawsuit before the beginning of the
Policy period ... the applicability of the 'first publication'
exclusion and the 'known loss' doctrine to the Swatch
Group claims is unclear." (Docket Entry No. 61, p. 33).
This court DENIES the motion for reconsideration on the
basis that plaintiffs believed they had responded to the
demand letter they received the month before they
became additional insureds on the Policy.
V. The Relationship of Movado Group's Causes of
Action to the Material on the Web Site
Plaintiffs dispute that "all of the causes of action asserted
in Movado Group complaint arose from the content of,
and information posted on, the wristwatch.com site."
Plaintiffs attempt to distinguish between "advertising
injuries" arising from the sale of watches and "advertising
injuries" arising from the content of, and information
posted on, the wristwatch.com web site.
The undisputed evidence in the summary judgment record
showed that all the watches plaintiffs sold relevant to this
lawsuit were sold by way of the wristwatch.com site. The
record discloses no other form of advertisement used to
sell the watches. The Policy provides coverage for
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advertising injury "caused by an offense committed in the This court DENIES Matagorda Ventures's and Birdsong's
course of flf/ver/wmg your goods, products, or services...." motion to reconsider. This court ORDERS Travelers to
(Docket Entry No. 31, Ex. 1, p. 517) (emphasis added). If submit a proposed form ofjudgment within ten days from
plaintiffs are arguing that the Movado Group complaint the date this Memorandum Order is entered.
alleges injuries from the sale of watches not resulting
from advertising, such allegations would appear to be
outside the Policy. *726 This court DENIES the motion
for reconsideration on this ground. Citations
203 F.Supp.2d 704
VL Conclusion
Footnotes
1 Matagorda and Megasaurus were specifically named as added insureds on the endorsement. Birdsong acquired the
status of an insured by virtue of section II of the Policy, which provides that "[yjour 'executive officers' are insured, but
only with respect to their duties as your officers and directors." (Docket Entry No. 31, Ex. I, p. 519).
2 Even if March 1, 1997 was treated as the "beginning of the policy period" for Matagorda and Birdsong, the "first
publication" exclusion would still apply. The summary judgment record contains undisputed evidence indicating that the
relevant web site content was published before March 1997. Birdsong testified that the website offered Movado
watches for sale, and contained pictures of Movado watches taken from Movado catalogs, in June 1996. (Docket Entry
No. 31, Ex N, deposition of Birdsong, pp. 31, 63, 64).
3 The record indicates that plaintiffs' assertion that Megasaurus is a "non-insured" is incorrect. Megasaurus was added
to the existing Doohaluk policy along with Matagorda Ventures. (Docket Entry No. 31, Ex. J, p. 565). Plaintiffs also
assert that Megasaurus is not a defendant in the Movado Group suit, but the Movado Group complaint does identify
Megasaurus as a defendant. (Docket Entry No. 31, Ex. G, p. 2, ^ 5).
4 The language of the "first publication" exclusion also appears to contradict the argument that the exclusion is defeated
by the fact that Megasaurus, not Matagorda, published the web site before the policy period began. The exclusion
states that the policy excludes coverage for advertising injury arising from "material first published before the beginning
of the policy period." It does not state that the material must have been first published by the same party making the
claim. In this respect, it differs from the policy's "knowledge of falsity" exclusion, for example, which bars coverage for
injury "arising out of oral or written publication of material, if done by or at the direction of the insured with knowledge of
its falsity." (emphasis added) (Docket Entry No. 31, Ex. I, p. 517).
5 Plaintiffs request judicial notice of several Insurance Service Office ("ISO") documents relating to the history of
comprehensive general liability policies. The court takes judicial notice of these documents, but they do not alter the
court's decision. The documents attempt to show that the exclusion's reference to "oral or written material" recalls the
use of this term in the policy definition of "advertising injury," where the term is used as a modifier only for the two
subparts of the definition referring to reputation and privacy invasion. This argument is virtually identical to that
addressed and rejected in Applied Bolting. As Judge VanArtsdalen stated in that case," '[ajdvertising injury' is defined
by the four, not two, offenses expressly set forth in the policy ... The first-publication exclusion bars coverage for
'advertising injury ... [ajrising out of oral or written publication of material whose first publication took place before the
beginning of the policy period'... The exclusion must be read to give effect to the plain meaning of 'advertising injury.'
When that is done, it is certainly irrelevant that some of the language in the exclusion happens to match some of the
words in subparts (a) and (b) of the definition of "advertising injury" but not match some of the language in subparts (c)
and (d). Accordingly, I find that the first-publication exclusion applies to all of the offenses listed in the four-subpart
definition of'advertising injury'...." Applied Bolting, 942 F.Supp. 1029, 1037 (E.D.Pa.1996).
6 It is irrelevant that the reason that Travelers initially refused coverage—lack of timely notice—differs from the basis for
this court's finding that no coverage obligation existed. See Republic Ins. Co. v. Stoker, 903 S.W.2d 338, 340-41
(Tex. 1995) (insurer's reliance on a different, perhaps erroneous, reason for denying coverage held not dispositive:
issue was whether, based upon the facts existing at the time of the denial, a reasonable insurer would have denied the
claim).
7 Plaintiffs' motion for leave to file their third amended complaint also came at a late stage in this litigation. The motion
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was filed approximately one year and two months after the filing of the second amended complaint, and approximately
four months after the thrice-extended general discovery deadline. (Docket Entry Nos. 12, 17, 19, 23, 33). The motion
was filed on the same day Travelers filed its motion for summary judgment. (Docket Entry No. 29). The untimeliness of
the motion, given its repetition of the same facts contained in the previous complaint, provides an additional ground for
the court's denial.
Plaintiffs assert that this court's holding is contrary to the holding of another case in the Southern District of Texas,
Martin's Herend Imports, Inc. v. Twin City Fire Ins. Co., 2000 U.S.Dist. Lexis 8690 (S.D.Tex.2000). Although Martin's
Herend did express the view that Irons Home Builders Inc. v. Auto-Owners Ins. Co., 839 F.Supp. 1260
(E.D.Mich.1993) was more persuasive than the Applied Bolting case, Martin's Herend did not call for analysis of the
specific issues at issue in the present case, and such analysis was not provided. Martin's Herend involved neither an
interpretation of "advertising injury" nor an interpretation of a "first publication" exclusion. Instead, it involved an
interpretation of a "knowing or false publication" exclusion in the context of coverage for a "personal injury." Id. at
26-27.
End of Document © 2017 Thomson Reuters. No claim to original U.S. Government Works.
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OEIHEW QFRECH, Clerk IDAHO, IN AND FOR THE COUNTY OF ADA By EMILY cram 291:": 
SCOUT, LLC, an Idaho limited liability 
company, doing business as Double Tap Pub. 
Plaintiff, Case No. CVOI - I 6-] 7560 
vs. MEMORANDUM DECISION AND ORDER 
ON CROSS MOTIONS FOR SUMMARY 
JUDGMENT 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the state of 
California, 
Defendants. 
I. INTRODUCTION 
This is a dispute over whether Defendant, Truck Insurance Exchange (“Truck") breached 
its duty to defend its alleged insured, Scout LLC d/b/a. Gone Rogue Pub. (“Scout”) in a 
trademark infringement action brought over Scout’s use of trademark “ROGUE“ in the operation 
and advertisement of its restaurant/pub, Gone Rogue Pub.. In this action, Scout brought claims 
against Truck for breach of contract. breach of the implied covenant of good faith and fair 
dealing and insurance bad faith. Both parties moved for summary judgment on the claims. 
Oral argument was held on the motions on May 30. 2017, afier which the Court took the 
matter under advisement. 
II. STANDARD 
A motion for summary judgment must be granted if the movant shows, based on cited 
materials in the record. that there is no genuine dispute as to any material fact and the movant is 
entitled to judgment as a matter of law. IRCP 56(a), (c). The burden of proving the absence of a 
material fact rests at all times upon the moving party. McCoy v. Lyons. l20 Idaho 765, 769-70, 
820 P.2d 360. 364-65 ([99]). If the moving party challenges an element of the nonmoving 
party's case on the basis that no genuine issue of material fact exists, the burden then shifls to the 
nonmoving party to come forward with sufficient evidence to create a genuine issue of fact. 
Smith v. Meridian Join! Sch, Dist. No. 2, 128 Idaho 7I4, 719, 9I8 P.2d 583, 588 ([996). To this
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end, the nonmoving party's case must not rest on mere speculation because a mere scintilla of 
evidence is not enough to create a genuine issue of fact. Id. A party against whom a motion for 
summary judgment is sought “may not merely rest on allegations contained in his pleadings," but 
must establish the existence of a genuine issue of fact by citing to portions of the record or 
through affidavits setting forth facts that are admissible as evidence. Id. ; lRCP 56(c). 
The standards for summary judgment further require the district court to liberally construe 
the facts in favor of the non-moving party and to draw all reasonable inferences fi'om the record 
in favor of the non-moving party. Mcv. 120 ldaho at 769, 820 P.2d at 364. This means that all 
doubts are to be resolved against the moving party, and the motion must be denied if the 
evidence is such that conflicting inferences may be drawn therefrom, and if reasonable people 
might reach different conclusions. Id. 
Ill. FACTS 
Scout was registered as an Idaho limited liability company on or around November 30. 
201 l. Decl. Xayamahakham, 1| 2. On or around October I, 20l 2, Scout purchased the assets of 
8th Street Bistro, LLC, which included a restaurant and bar operating as “Casa Del Sol“ located 
in downtown Boise, Idaho ("Premises"). Id. at W S-lO. Shortly thereafter, the members of Scout 
decided to rebrand the restaurant and bar and operate under the name “Gone Rogue Pub.“ Id. at 
171] 1 1-13. On or around October I l, 2012. Scout posted to Facebook a picture of a “Gene Rogue 
Pub" logo that Scout was thinking about using. Id. at 111] 28-29. Exh. 7 (“October Post"). The text 
accompanying the logo post stated, “Here is our new logo! Signs are going up today and 
tomorrow! Hope everyone likes it! Let us know what you guys think!" Id. According to Pho, 
Scout posted the logo because it was “thinking about using” it and wanted to get feedback from 
followers. Decl. Xayamahakham, 1] 28. 
Thereafier, on or around October l6, 20l 2, Scout registered “Gone Rogue Pub“ as an 
assumed business name for Scout with the Idaho Secretary of State. Id. at1|1| l3-l4, Exh. 4. 
Scout did not post any other pictures of the logo or otherwise advertise the name “Gone Rogue 
Pub“ on its Facebook page or through any other media until November 7, 2012. Id. at 1“] 28-32. 
Prior to opening for business on or about October 23, 2012, Pho Xayamahakham (“Pho"), 
on behalf of Scout. contacted Theresa Vincent-Leiterrnan. an agent for Truck Insurance 
Exchange (“Truck“), to request a commercial business insurance policy for Scout. 1d. at M 16- 
t8. Pho informed Ms. Vincent-Leitennan that Scout would be operating a restaurant and pub
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under the assumed business name “Gone Rogue Pub”, filled out an information sheet for Scout. 
Id. at 1111 16-22. Between October 23. 2012 and November 7, 2012, at the request of Ms. Vincent- 
Leiterman and assumedly in order to obtain the Policy, Pho provided Ms. Vincent-Leitennan, 
multiple documents including copies of Scout‘s Certificate of Organization, the Gone Rogue 
Certificate of Assumed Business Name, the Lease Agreement between Foster Family Limited 
Partnership, Melinda L. Foster. General Partner and Scout LLC (“Scout Lease"), and the 
occupancy permits and licenses issued to Scout, dba as Gone Rogue Pub, by the City of Boise 
and Ada County. Id. at111| 16-18. Exh.4-6. Afier providing the requisite business records and 
completing the required inspections of the Premises, Truck issued a business liability insurance 
policy (“Policy"). with an effective coverage date beginning November 7, 2012.l Afr. Thomson, 
Exh. B (Policy). Scout paid all premiums due under the Policy. Decl. Xayamahakham, 1] 22. 
The first section of the Policy identifies Pho. his wife, Sakpraseuth Outhinh, and “Gone 
Rogue“ as the named insureds. lists the Premises as the insureds‘ address, identifies the type of 
business insured as a “Restaurant.“ and describes the Policy Coverage as a “Businessowners Policy" 
and "Employment Practices Insurance Coverage." Policy, pp. 23, 27. While Pho did not personally 
complete the insurance application or drafl the language of the Policy, he was assured at all time 
by Ms. Vincent-Leiterrnan that the Policy would and did provide the requested coverage for 
Scout as it did business as Gone Rogue Pub. Decl. Xayamahakham, 1|1| 16-27. 
Scout obtained the necessary alcohol licenses and permits from the Boise City and 
Ada County on or around November 15, 2012. Id. at 111 33-34. Exh. 9. Scout hung its outdoor 
signage on November 19, 2012, obtained merchandise and glassware bearing the logo “Gone 
Rogue Pub" on November 20, 2012, and opened for business on or about November 21, 2012. 
Id. at 111] 35-40 and Exhs. 10, 1 1. 
Two years later. on October 14, 2014. Scout, dba Gone Rogue Pub. was sued by Oregon 
Brewing Company (“OBC“). Atf. Thomas, Exh. A, p. 3 (OBC Complaint). The OBC Complaint 
alleged that OBC had continuously used the mark “ROGUE“ in commerce in the name of a 
ROGUE-branded line of restaurants and brew pubs, as well as for alcoholic beverages, and that 
OBC owed five federal trademark registrations for “Beer and Ale”; “Restaurant. pub and 
catering services“; “Beverage glassware"; “Beer“; and “Clothing." OBC alleged that it had been 
' The Policy was applied for on October 23, 2012 but did not become effective until November 7. 2012. Thomson 
4177. Ex. A. The Policy was automatically renewed on November 7. 2013.
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advertising and selling its well-known ROGUE lagers, ales, porters and stouts in Idaho for over 
fifteen years. OBC asserted that “[i]n October of 201 2, long afier OBC’s first use and 
registration of the mark ROGUE, Defendants commenced use of the mark ROGUE as the name 
of their restaurant and bar (‘Gone Rogue Pub‘)." Id. at 1| l4. Attached as exhibits to the CBC 
Complaint were various examples of Scout’s use of the ROGUE mark, including a screen shot of 
the October Post. Id. at Exh A, p. 73. OBC asserted various claims against Scout for its violation 
of OBC‘s five different trademark registrations2 and sought injunctive relief, attomey fees and 
costs, and treble damages pursuant to 15 U.S.C. § 1117 and LC. § 48-514. Id., p. 10. 
The Policy provides coverage for “those sums that the insured becomes legally obligated 
to pay as damages because of ‘advertising injury’...caused by an offense committed in the 
course of advertising your goods, product or services: but only if the ofl’ense was committed in 
the ‘coverage territory‘ during the policy period.“ Policy, § A( 1 )b(2)(b). An “advertising injury“ 
is defined as, inter alia, “[m]isappropriation of advertising ideas or style of doing business” or 
“infringement of copyright, title or slogan.” 1d. at § F(l)(c), (d). Excluded from coverage under 
the Policy is “advertising injury" “arising out of oral or written publication of material whose 
first publication took place before the beginning of the policy period[.]" (“Prior Publication 
exclusion”) Id. at {5 B(l)(p)(2). 
On December 3, 2014, Scout’s counsel sent a letter to Truck informing it of the CBC 
lawsuit and requesting coordination for representation of Scout and Pho. Decl. Tipton. Exh. A. 
On December 23, 2014, Truck responded. indicating there was a “possibility” the claim was not 
covered and requested a conference with Plaintit counsel about its investigation. Id. at Exh. B. 
A conference was held between Plaintiff‘s counsel and Truck‘s claims examiner and, on January 
9. 2015, Plaintiff's counsel sent a follow-up letter to Truck which explained that a factual 
allegation in the CBC Complaint—namely. that the violation began in October of2012—was 
incorrect because Gone Rogue Pub did not open for business until commence operations until 
alter the Policy took effect. Id. at Exh. C. Enclosed with the letter were documents evidencing 
that Gone Rogue Pub did not receive its alcohol permits until November 14, 2012. Id. 
3 Specifically. the 08C Complaint alleged Trademark Counterfeiting Under The Lanham Act (15 U.S.C. § 1114): 
Trademark Infringement. Unfair Competition and False Designation of Origin Under The Lanham Act (15 U.S.C. § 
1 114); Trademark Infringement. Unfair Competition and False Designation of Origin Under The Lanham Act (15 
U.S.C. § 1125): Cyber-squalting Under The Lanham Act (15 U.S.C. § I 125); Unfair Business Practices Under Idaho 
Law (LC. § 48-601 et seq); and Common Law Trademark infringement (LC. § 48-500 et seq).
4
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On January I6, 2015, Truck sent a letter denying coverage and a defense for the CBC 
Lawsuit based on the fact that: (l) Scout was not a named insured under the Policy; (2) the 
“advertising injury“ arose out of publications that were first published in October of 20l2 and, 
therefore, was excluded by the Prior Publication exclusion, and; (3) the Policy did not cover the 
damages sought in the OBC Complaint. Id. at Exh. D. 
On March 26, 2015, Scout entered into a Settlement Agreement and Mutual Release 
(“Settlement“) with CBC to settle the OBC lawsuit. Id., Ex. J. As part of the Settlement, Scout 
agreed to abandon its use of the word “Rogue“ and in August of 201 5 changed is business name 
from “Gone Rogue Pub" to “Double Tap Pub.“ Id. On September 20, 20l6, Scout filed the 
instant action. 
IV. ANALYSIS 
Truck cites three separate bases for judgment in its favor: I) only Gone Rogue Pub—not 
Scout—was a named insured and. therefore, Truck had no duty to defend the infringement suit 
against Scout; 2) coverage for the “advenising injury“ was excluded under the Prior Publication 
exclusion, and; 3) the Policy does not provide coverage for the damages sought by OBC. 
Scout, in turn, argues that: I) because Gone Rogue Pub is a named insured under the 
policy and Scout is the legal entity doing business as Gone Rogue Pub, Scout is necessarily 
insured as well; 2) the Prior Publication exclusion does not apply, and; 3) whether or not 
damages in the lawsuit would ultimately be Truck’s responsibility does not affect its duty to 
defend. 
A. Scout is a Named Insured. 
The determination of whether Scout is insured under the Policy requires ascertaining the 
distinction. if any, between a business and its trade name. At the time the Policy was issued, 
assumed business names were governed by The Assumed Business Names Act of I997, Idaho 
Code §§ 53—50] et. seq.3 Pursuant to [.C. 53-503(l)(a), an “assumed business name" was 
defined as "[a]ny name other than the true name of any formally organized or registered entity, 
under which name the entity holds itself out for the transaction of business in the state of 
ldaho[.]“ lmportantly. because an assumed business name is nothing more than another name for 
a recognized legal entity, the filing of a certificate of assumed business name does not create a 
‘ Idaho Code §§ 53-50] was replaced in 2015 with the comparable provisions of If. § 30-21-80]. et. seq.
5
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separate legal entity. Salazar v. Tilley. ”0 Idaho 584, 7I6 P.2d I356, I357 n. l (Ct.App.I986); 
O'Bam'on v. Select Porfi'olt‘o Servs.. Inc, 2011 WL 5572625, at ‘9 (D. Idaho Nov. 16, 20! I). 
Idaho law, like the majority of states, recognizes that, “in the absence of statutory 
prohibition, a corporation may conduct business and enter into a valid contract under an assumed 
name." W.L. Scott. Inc. v. Madras Aerotech. Inc,, 103 Idaho 736, 739, 653 P.2d 791, 794 (I982). 
This includes insurance contracts. 3 Couch on his § 40:4 (3" ed., updated Dec. 20l6)(“An 
individual may contract for insurance using a trade name”). Because a trade name is not a legal 
entity. many courts have determined that, in such cases, the legal entity behind the trade name is 
the insured under policies listing the insured by a trade name. Gen. C03. (‘0. of Wis. v. Outdoor 
Concepts, 667 N.W.2d 44], 444 (Minn. Ct. App. 2003)(collecting cases). 
For example, in O’Hanlon v. Hartford Accident & lndem. C 0.. the plaintiff sought 
uninsured motorist coverage under his policy after his son suffered serious injuries. The policy 
agreed to cover “the Named Insured... and, while residents of the same household, 
the. . .reIatives of[the Named lnsured].“ 639 F.2d lOl9, 1026 (3d Cir.l981). The policy 
designated the named insured as “Coe Management Company,“ the trade name under which 
plaintiff operated his business. Id. at 1021. In conducting its analysis, the Third Circuit stated 
that “an insured's trade name and given name should be equated" and that “where an insured 
purchases a policy in a trade name, the policy will be viewed as if issued in his given name." Id. 
at 1025.‘ 
Here, the Declarations Page lists the Named Insured as Pho—an individual—and 
identifies the type of business being insured as a “restaurant.“ Through an endorsement, Pho’s 
wife and “Gone Rogue" were added as Named lnsureds. While “Gone Rogue" is not specifically 
identified as an assumed business name, it is not identified as an independent legal entity either. 
Rather, the evidence establishes that the legal entity behind the “Gone Rogue“ trade name has 
4 See also, Simmons in Ins. Co. ojN. Ant, I7 P.3d 56, 62 (Alaska 200!) (when a business owner acquires insurance 
in his trade name. coverage extends to the owner as well as the business); Chmiclemrkt‘ it damn Cas. and Sur, C 0.. 
591 A.2d 10L 1 13 (Conn. I99 I) (stating that “one who operates a business under a trade name is nonetheless an 
individual insured under a policy issued in that trade name“); Purcell r. Allstate Ins. ($0,, 3 l0 S.E.2d 530. 531—533 
(Ga. App. I983) (business auto liability policy naming ”Purcell Radiator Serv." as the insured applied to individual 
operating under that trade name and. by extension, to his family member injured by an uninsured motorist); Sterling 
v, Ohio (as. Int. C0,. 936 So. 2d 43, 47 (Fla. Dist. Ct. App. 2006) (stating that when insurance is issued to a 
partnership or in the trade name of the owner of a business, coverage usually extends to the family members of the 
partners or owner); Patrerito in Country Mut. Ins. Co, 118 lll.App. 3rd 573. 74 lll.Dec. 259, 455 N.E.2d 289 (3d 
Dist. I983) (concluding an insurance policy issued to “Pauevito's F lorisl & Greenhouse,“ an unincorporated 
business, covered its owner.)
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always been Scout and, therefore, Scout must be considered the “Named Insured." To find 
otherwise would be illogical. Because “Gone Rogue” has no legal existence complete in itself. 
there is no need for it to be independently insured. Further, it has no ability to enter into an 
insurance contract in the first place. lts designation as a Named Insured becomes meaningful 
only in reference to the entity actually operating it, which is Scout. Therefore, Truck's argument 
that “Gone Rogue“ is a Named Insured but Scout is not is not a reasonable interpretation of the 
Policy. Consequently, the Policy is not ambiguous and this Court finds as a matter of law that 
Scout is a Named Insured.S 
B. The OBC Complaint Did Not Trigger 3 Duty to Defend 
Truck's second argument in support of summary judgment is that, even if Scout were a 
Named Insured, the allegations within the four comets of the OBC Complaint did not give rise to 
a duty to defend. Namely, since the OBC Complaint alleged that the first publication of “Gone 
Rogue Pub“ occurred in October of 2012—prior to the effective date of the Policy—and 
provided evidence of the publication through an exhibit to the OBC Complaint, Truck argues it 
properly declined the defense pursuant to the Prior Publication exclusion. 
Scout disputes that Truck can avoid its duty to defend by relying solely on the allegations 
in the OBC Complaint. Rather. Scout asserts that Truck must also consider known extrinsic facts 
outside the OBC Complaint in determining whether it has a duty to defend. Namely, Scout 
argues that Truck‘s duty to defend consideration should have accounted for the infomiation later 
conveyed by Scout‘s counsel to Truck’s claim representative that Gone Rogue Pub was not even 
operating until the latter part of November of 20] Z—afler coverage became effective—and. 
therefore, the October 20l2 post was not an injurious publication within the scope of the Prior 
Publication exclusion. 
5 Even assuming. arguendo. that the Policy were ambiguous as to the identities of the Named lnsureds. ambiguities 
are to be construed most strongly against the insured. .Alrmstrong r. Farmers Ins. Co. of Idaho. I47 Idaho 67. 69170. 
205 P.3d 1203. 1205 706 (2009). Therefore. the Court would reach the same conclusion that Scout is a Named 
Insured. Additionally. where an insurer—through its agent knows the true name of the insured but issues a policy 
in a trade name or assumed name. the insurer will not be permitted to deny liability on the basis of that designation. 
3 Couch on lns. § 40:4 (3" ed.. updated Dec. 2016). The undisputed facts establish that Pho informed Truck‘s agent 
that Scout was going to operate a restaurant and bar under the assumed business name of “Gone Rogue Pub" and 
provided her with Scout‘s ccnit'tcate of organization. the (ionc Rogue ABN. the lease agreement for the Gone 
Rogue Pub space. which was executed by Scout. and the alcohol license issued to Scout dba Gone Rogue Pub. Decl. 
Pho. 1i 23 and Exhs. l. 4. 5 and 9. Thus. Truck cannot deny liability on the basis that Scout was not listed as a 
Named Insured.
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These arguments raise two issues: 1) whether Truck was required to look to facts beyond 
the allegations in the CBC Complaint in determining its duty to defend, and; 2) the application of 
the Prior Publication exclusion. 
l. A Duty to Defend is Defined by Allegations of the Underlfl'ng Complaint. 
Idaho has long held that the duty to defend “arises upon the filing of a complaint whose 
allegations, in whole or in part, read broadly, reveal a potential for liability that would be 
covered by the insured's policy." County ofBoise v. Idaho Counties Risk Mgmt. Program. 
Underwriters, 15] Idaho 90l, 904, 265 P.3d SM, 517 (201 l); Kootenai County v. W. Cas. and 
Sur. Co. l 13 Idaho 908, 910-1 1, 750 P.2d 87, 89-90 (I988). The duty to defend arises only 
where an insurance policy provides that the insurer has a duty to defend against the specific type 
of claim alleged. Dave's. Inc. v. Linfora'. [53 Idaho 744, 748, 29l P.3d 427, 431 (2012). Stated 
another way, “[flor there to be a duty to defend, the complaint's allegations, in whole or in part, 
when read broadly, must allege a claim to which the duty to defend applies under the terms of 
the insurance policy.” Id. “If the complaint discloses no possibility of coverage, the insurer may 
properly decline to defend against it." County of Boise. supra. However, if there is doubt as to 
whether a theory of recovery pled within the complaint is covered under the policy, the insurer 
must defend regardless of potential defenses arising under the policy. Koolenai County, supra, 
Where an insurance policy clearly excludes certain types of claims from coverage, a duty 
to defend those claims does not arise. Dave '5. Inc., 153 Idaho at 749-50, 29l P.3d at 432—33 
(finding no duty to defend a contractor's action against homeowner brought as a breach of 
contract claim under a “because of property damage“ provision “to which this coverage 
applies“ because the policy excluded property damage to the home); County of Boise. l5] Idaho 
at 905, 265 P.3d at 517 (finding no duty to defend where lawsuit arose out of or was connected 
with land use regulation or planning and zoning activities which were specifically excluded 
under policy).6 
6 Scout argues that any time an insurer believes coverage is excluded under the policy by a policy exclusion, the 
insurer must undertake the defense and then file a declaratory judgment action to establish the application of the 
exclusion. However, the Idaho Supreme Court has unequivocally stated that “the insurer may not be required to 
defend if it can establish that the exclusion contained in the policy is clear and unambiguous,“ Cons/r. Mgml. Syn. 
Inc. v. Assurance Co. claim. I35 Idaho 680, 684. 23 P.3d NZ. ”60001).
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However, where a claim presents a fact pattern arguably within the policy, and the 
application of an exclusion presents a fairly debatable question of law or fact, the insurer has a 
duty to defend its insured until that question is resolved. Black v. Fireman's Fund Am. Ins. Ca, 
1 15 Idaho 449, 457. 767 P.2d 824. 832 (Ct. App. 1989). “The proper procedure for the insurer to 
take is to evaluate the claims and determine whether an arguable potential exists for a claim 
covered by the policy; if so, then the insurer must immediately step in and defend the suit. At the 
same time, if the insurer believes that the policy itself provides a basis for noncoverage through 
an exclusion, it may seek declaratory relief.“ Deluna v. State Farm Fire & Cas. Co., I49 Idaho 
81, 85. 233 P.3d 12, I6 (2008), quoting Koorenai County. 113 Idaho at 9| 1, 750 P.2d at 90. 
In recent years, the Court has uniformly held that “[a]n insurer does not have to look 
beyond the words of the complaint to determine if a possibility of coverage exists." Hoyle v. 
Utica Mut. Ins. Co.. I37 Idaho 367. 373, 48 P.3d 1256, 1262 (2002). citing Construction 
Management v. Assurance Company of America, 135 Idaho 680, 23 P.3d 142 (2001). In Hoyle. 
the insured argued that because the facts behind the underlying complaint potentially gave rise to 
an action for negligence—which would be covered by the policy—the insurer had a duty to 
defend. The Court rejected the argument. holding that: I) the complaint made no express claim 
for negligence. and 2) even if facts behind the underlying complaint “might disclose negligent 
acts, it is irrelevant" since an insurer need not look beyond the words of the underlying 
complaint. ld.; see also AMCO Ins. Co. v. Tri-Spur Inv. Co., 140 Idaho 733, 738, 101 P.3d 226, 
231 (2004)(holding that even if facts behind a complaint may give rise to covered claims, the 
facts are irrelevant to insurer‘s duty to defend.) 
Relying on earlier Idaho precedent. Scout argues that an insurer must also consider facts 
outside the underlying complaint in determining whether it has a duty to defend. To this end, 
Scout relies primarily on Pendlebury v. W. C as. & Sur. Co.. 89 Idaho 456, 464, 406 P.2d 129, 
[34 (1965) and State ofldaho v. Bunker Hill C0,, 647 F. Supp. 1064. 1068 (D. Idaho 1986). 
However, these cases are factually distinguishable. Both pertain to situations where the 
complaint initially states a claim against the insured which is potentially covered—thereby 
triggering the duty to defend—but then later-developed facts reveal that the claim falls outside of 
coverag , which would then allow the insurer to revoke the duty to defend through a separate
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declaratory judgment proceeding. In other words. facts beyond the underlying complaint are 
pertinent to the continuing duty to defend. but not to the initial duty to defend] 
0n the initial duty to defend—which is at issue here—the more recent case law cited 
herein unequivocally holds that the duty is solely dependent on the broadly construed allegations 
of the underlying complaint. Thus. following this precedent, the Court will ascertain whether 
Truck‘s duty to defend was triggered bascd on the allegations of the OBC Complaint. 
2. The Prior Publication Exclusion Unambiguously Excludes Coverage. 
The OBC Complaint asserts that Scout's use of the mark “ROGUE" violated OBC’s five 
different trademark registrations of the mark for: “Beer and Ale"; “Restaurant. pub and catering 
services"; “Beverage glassware“; “Beer“; and “Clothing.“ OBC Cmplt.. 1] 9. Notably, the OBC 
Complaint alleges that “In October 20 l 2, long after OBC’s first use and registration of the mark 
ROGUE. Defendants commenced use of the mark ROGUE as the name of their restaurant and 
bar (‘Gone Rogue Pub')." Id., 1! l4. Attached to the OBC Complaint as an exhibit is the October 
Post. 
The Policy provides coverage for “those sums that the insured becomes legally obligated 
to pay as damages because of ‘advcrtising injury'...caused by an offense committed in the 
course of advertising your goods, product or services; but only if the offense was committed in 
the ‘covcragc tcrritory' during the policy period.“ Policy. § A( l )b(2)(b). An “advertising injury“ 
is defined as. inter alia, “[m]isappropriation of advertising ideas or style of doing business“ or 
“infringement of copyright, title or slogan.“ Id. at § F( l )(c), (d). The Prior Publication exclusion 
n u excludes “advertising injury arising out of oral or written publication of material whose first 
publication took place before the beginning of the policy period[.]" 1d. at § B(l)(p)(2). 
The parties do not dispute that Scout‘s use of the “ROGUE“ mark constitutes an 
“advertising injury” which would otherwise be covered under the Policy. However. the issue is 
whether the allegations of the OBC Complaint. when read broadly. trigger the Prior Publication 
exclusion. To this end, Truck bears the burden of establishing that the Prior Publication 
exclusion clearly and unambiguously excludes coverage. Construction Management. [35 Idaho 
at 684. 23 P.3d at I46. Stated another way, Truck must establish that the exclusion, as applied to 
7 Indeed. in Koolenui County, the Idaho Supreme C ourt cited approvingly to Bunker Hill, pointing out if it is 
"foreseeable“ to the insurer that the claim against the insured could be covered. the insurer has a duty to defend 
unless and until the “unfolding of litigation“ reveals facts which place the claim outside coverage. I I3 Idaho at 9| l. 
750 P.2d at 90.
IO
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the allegations in the CBC Complaint, does not present a “fairly debatable question of law or 
fact." Black, 115 Idaho at 457, 767 P.2d at 832. 
a. The Prior Publication exclusion is unambiguous. 
Insurance policies are a contract between the insurer and the insured. Mortensen v. 
Stewart Title Guar. Co., 149 Idaho 437. 442, 235 P.3d 387, 392 (2010), citing Hall v. Farmers 
Alliance Mm. Ins. Co., 145 Idaho 313, 318, 179 P.3d 276, 280 (2008). When interpreting 
insurance policies. a court is to apply the general rules of contract law subject to certain special 
canons of construction. Armstrong v. Farmers Ins. Co. of Idaho. 147 Idaho 67, 69—70, 205 P.3d 
1203, 1205—06 (2009), quoting Arreguin v. Farmers Ins. Co. ofldaho. [45 Idaho 459, 461, 180 
P.3d 498. 500 (2008). Whether an insurance policy is ambiguous is a question of law. Id., 
quoting Purvis v. Progressive Cos. Ins. Co.. 142 Idaho 213, 216, 127 P.3d I 16, I I9 (2005). 
Where policy language is found to be unambiguous, a court is to construe the policy as 
written, “and the Court by construction cannot create a liability not assumed by the insurer nor 
make a new contract for the parties. or one different from that plainly intended, nor add words to 
the contract of insurance to either create or avoid liability.“ Id., quoting Purvis, supra. “Unless 
contrary intent is shown, common, non-technical words are given the meaning applied by 
laymen in daily usage—as opposed to the meaning derived from legal usage—in order to 
effectuate the intent of the parties.“ Id., quoting Howard v. Oregon Mut. Ins. Co., 137 Idaho 214, 
217, 46 P.3d 510, 513 (2002). In deciding whether a particular provision is ambiguous, the 
provision must be read within the context in which it occurs in the policy. Id. citing Purvis. 
supra. An insurance policy provision is ambiguous if “it is reasonably subject to conflicting 
interpretations.“ N. Pac. Ins. Co. v. Mai, 130 Idaho 251. 253, 939 P.2d 570. 572 (1997). Words 
in an insurance policy that have a settled legal meaning are not ambiguous merely because the 
policy does not contain a definition. Id. 
Because insurance contracts are adhesion contracts that are not typically subject to 
negotiation between the parties, any ambiguity that exists in the contract is construed most 
strongly against the insurer and in favor of the insured. Armstrong. 147 Idaho at 70, 205 P.3d at 
1206, citing Arreguin 145 Idaho at 461, 180 P.3d at 500 (“A provision that seeks to exclude the 
insurer's coverage must be strictly construed in favor of the insured"). Further, insurance 
contracts are to be construed “in a light most favorable to the insured and in a manner which will 
provide full coverage for the indicated risks rather than to narrow its protection.“ Cascade Auto
11
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Glass, Inc. v. Idaho Farm Bureau Ins. Co., l4l Idaho 660, 662, I IS P.3d 75l, 753 (2005). “The 
burden is on the insurer to use clear and precise language if it wishes to restrict the scope of its 
coverage." Arreguin, 145 Idaho at 46], 180 P.3d at 500. 
Although no Idaho appellate court has yet undertaken to interpret the Prior Publication 
exclusion found in the Truck policy, the identical exclusion has been held by other courts to be 
clear and unambiguous. See, e.g.. United Nat. Ins. Co. v. Spectrum Worldwide, 555 F.3d 772, 
777 (9th Cir. 2009) (“Plainly reading the first publication exclusion and the relevant advertising 
injury definition together indicates that the parties intended to exclude from coverage any 
copyright infringement injury that arose from an oral or written publication of material first 
published before the policy became effective“); Hanover Ins. Co. v. Urban Outfitters. Inc, 806 
F.3d 761, 767—68 (3d C it. 20l 5); Capitol Indem. Corp. v. Elston Self Serv. Wholesale Groceries. 
Inc. 559 F.3d 616, 620 (7th Cir. 2009).“ 
The exclusion was recently analyzed by the Ninth Circuit in the case of Street Surfing, 
LLC v. Great Am. E & S Ins. Co.. 776 F.3d 603, 610 (9th Cir. 20l4)(applying California law). 
Initially, the court noted that the “straightforward purpose of this exclusion is to ‘bar coverage’ 
when the ‘wrongful behavior beg[a]n prior to the effective date of the insurance policy."‘, 
quoting Taco Bell Corp. v. Cont'l Cas. C 0., 388 F.3d 1069, 1072 (7th Cir.2004) and citing Kim 
Sang C o. v. Great Am. Ins. C0,. 179 Cal.App.4th 1030 (2009)("The purpose of the prior 
publication exclusion is to preclude coverage for risks that have already materialized...."). The 
court further explained: 
In the context of advertising injury coverage. an allegedly wrongful advertisement 
published before the coverage period triggers application of the prior publication 
exclusion. lt‘this threshold showing is made. the exclusion bars coverage of 
injuries arising out of republication of that advertisement, or any substantially 
similar advertisement, during the policy period, because such later publications 
are part of a single, continuing wrong that began before the insurance policy went 
into effect 
Id, cites omitted. 
Truck points out that OBC‘s claims against Scout arise directly fi'om Scout‘s 
unauthorized use of the mark “ROUGE" in the operation of its restaurant and bar—a use which 
it See also. Scottsdale Ins. Co, r, Sullivan PHI/whim, Inc. 2006 WI, 505170, at ’8 (D. Haw. Feb. 28, 2006)(ftnding 
the exclusion unambiguously precludes coverage for Defendants" prior infringing use of the “Kapalua” name.)
|2
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was alleged to have begun prior to the effective date of the policy. According to Truck, these 
allegations place the claims squarely within the exclusion. Scout argues that the term 
"publication of material“ in the Prior Publication exclusion refers only to an actionable 
publication of injurious material.° It argues that since the October Post only infringed on OBC’s 
“Restaurant, pub and catering services” trademark, and Gone Rogue Pub was not even operating 
at the time of the post, the post could not have been injurious to OBC. On this point, Scout relies 
on the Seventh Circuit case of Capital Indemnity Corp. v. Elston Self Service Wholesale 
Groceries, Inc, which stated: 
We understand the term “material" in the exclusion to refer to “injurious” 
material. By its terms, the prior publication exclusion abrogates the insurer's duty 
to defend only where it can prove that the insured's prior publication of the same 
actionable, injurious material alleged in the underlying complaint occurred prior 
to the beginning of its policy. This interpretation is logical because the exclusion 
exists to prevent an insured from purchasing an insurance policy to cover liability 
for illegal acts which it had undertaken prior to purchasing the policy. Put another 
way, the purpose of the exclusion is to prevent an individual who has caused an 
injury from buying insurance so that he can continue his injurious behavior. 
We do not see any ambiguity in the meaning of the exclusion; it seems clear that 
the exclusion only abrogates the duty to defend where the insured's first 
publication of actionable material occurred prior to the beginning of its policy. 
559 F.3d 6l6, 620 (7th Cir.2009). 
Initially, Scout‘s argument relies on evidence outside the allegations of the CBC 
Complaint, which is irrelevant in considering whether an insurer has a duty to defend. Rather, as 
discussed, the duty to defend is framed solely by the allegations of the underlying complaint. 
Here, the CBC Complaint alleges that Scout’s use of the “ROGUE" mark was unauthorized, the 
use commenced in October of 201 2, and the use caused OBC harm. Thus. the CBC Complaint 
asserts a continuing course of infringing and injurious conduct since prior to the effective period 
of the policy. Whether or not Scout‘s October Post was actually injurious because Gone Rogue 
Pub was not yet open for business is not germane to the inquiry since injury beginning in 
October of 20l2 was clearly alleged in the CBC Complaint. 
" Altcmatively, Scout argues that the exclusion is ambiguous because it does not expressly indicate whether the first 
publication of the material be injurious or actionable.
l3
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Further, even if facts extrinsic to the OBC Complaint were considered, i.e., that Gone 
Rogue Pub was not yet operation in October of 2012, the exclusion would still apply. To this 
end, the Court does not agree with Capitol Indemnity 's interpretation of the exclusion. Unless 
ambiguous, this Court must apply the policy according to its plain language and not add words to 
either create or avoid liability. Armstrong, 147 Idaho at 69—70, 205 P.3d at 1205—06. The 
exclusion applies where the advertising injury “aris[es] out of... written publication of material 
whose first publication took place before the beginning of the policy period.“ “Arise” is 
commonly defined as “to come into being, action or notice; originate; appear; spring up.“'0 
Courts have broadly interpreted the phrase “arising out of" as used in insurance policies. In Fed. 
Ins. Co. v. Tri‘Srare Ins. Co., the Tenth Circuit Court examined the phrase “arising out of“ as it is 
used in insurance policies in depth. 157 F.3d 800, 804 (10th Cir. 1998). It held tha “...the 
general consensus [is] that the phrase “arising out oi“ should be given a broad reading such as 
“originating from“ or “growing out of" or “flowing from“ or “done in connection with“—that is. 
it requires some causal connection to the injuries suffered. but does not require proximate cause 
in the legal sense." Id. The C ourt‘s holding was based upon its analysis of case law throughout 
the country, as well as several treatises on insurance law. Id. The Court also held that the broad 
reading of the phrase “arising out of“ is applicable to both inelusionary and exclusionary causes. 
Fed. Ins. Co.. 157 F.3d at 804-805.” 
Applying this broad definition of “arising out of“ to the exclusion, it is evident that the 
first publication of material need not be independently “actionable” or “injurious" for the 
exclusion to apply. Rather, it need only be causally connected to the advertising injuries alleged. 
Stated another way. the advertising injuries alleged must flow from the first publication, but the 
first publication need not be the proximate cause of the injuries. To construe the provision as 
requiring that the first publication be independently injurious or actionable would not only ignore 
'0 Lugjt\\uj;di_ctior_i,1_r\-ncoiii broggc arising (last visited July 7. 2017). 
” See also Ilugenherg r. Wes! Am. Ins. CIA/Ohio Car. Group. 249 S.W.3d I74. 1867 87 (Ky. Ct. App. 2006) 
("arising out 01" means "originating from, or having its origin in, grounding out ofor flowing from"); Taurus 
Holdings. Inc. r. United Slates Fid. & Guar. Ca. 913 So. 2d 528. 539-40 (Fla. 2005) ("arising out oi“ as used in a 
C GL policy exclusion unambiguous and broader in meaning lhan the term "caused by" and means "originating 
from." "having its origin in." "growing out of," "flowing from." "incident to" or "having a connection with"); 
Mmdowbrook. Inc. r. Ton-er Ins. Co.. Inc. 559 N.W.2d 41 1. “940 (Minn. 1997) ("arising out of" in a CGL 
insurance policy exclusion means "causally connected with" and not "proximately caused by"); accord Records r. 
Aelna Life & Car. Inx.. 683 A.2d 834 (NJ. Super. 1996). American Molorim Ins. Co. v. L-C-A Sales C 0., 713 A.2d 
1007 (NJ. 1998).
14
000608
the common definition of "arising out of“ but would also insert words where they do not appear, 
which is contrary to Idaho‘s rules of contract interpretation. For this reason, the Court does not 
find Scout’s interpretation reasonable and, therefore, does not find the exclusion ambiguous for 
the reason cited by Scout. 
Case law supports this Court‘s conclusion in this regard. In Malagorda Ventures. Inc. v. 
Travelers Lloyd: Ins. Co., the court concluded that the application of an identical exclusion does 
not hinge on whether the first publication was actionable. but rather on when the material giving 
rise to an actionable claim was first published. 203 F. Supp. 2d 704. 718 (SD. Tex. 2000). 
Similar to Scout’s argument, the insureds in Matagorda argued that the Prior Publication 
exclusion did not preclude coverage since some of the copyrights allegedly infringed upon were 
not registered when the prior publications took place and, therefore, the prior publications were 
not infringing. Id. at 717-18. The court found that argument unpersuasive, noting that “[t]he 
relevant question for the exclusion, however, is not when the claim first became actionable. but 
when the material giving rise to the claim was first published. The copyright infringement claim 
arose from “material whose first publication took place before the beginning of the policy 
period.“ Id. Likewise, in Kim Sang Co. v. Great American Ins. Co. of New York. the insured 
argued that the Court should consider whether its pre-policy-issuance publication gave rise to the 
“likelihood of confusion“ and constituted infringement when it was made. 179 Cal.App.4th 
1030. 1043 101 C al.Rptr.3d 537. 547 (2009), as modified on denial of reh'g (Dec. 7, 2009). The 
Court declined. stating, “[w]e do not deal with whether there was an infringement, but rather 
whether there is coverage.“ Id. 
To the extent Capitol Indemnity holds that first publication of a mark be independently 
injurious or actionable, the holding is confined to the unique facts of that case and cannot be 
interpreted as requiring an insurer to evaluate whether the first alleged publication of a mark is 
independently actionable in determining its duty to defend. Capitol Indemnity involved a suit for 
trademark infringement based on the defendant‘s sale of counterfeit cigarettes displaying the 
Newport trademark. 559 F.3d at 619-20. Prior to the effective date of the policy, the defendant 
sold genuine Newport cigarettes with packaging and wrapping displaying the Newport marks. 
After the policy went into effect, however, the defendant began selling counterfeit cigarettes in 
the same packaging. Id. The insurer argued that the Prior Publication exclusion barred 
coverage—and, therefore, abrogated its duty to defend—because the cigarette packaging and
15
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wrapping containing the Newport marks was first “published“ before the policy began. Id. at 
620. The court disagreed because the prc-policy publication was not actionable—the defendant 
was actually selling genuine Newport cigarettes. Id. The infringement alleged in the underlying 
complaint was the defendant's sale of counter/cit cigarettes with Newport packaging, not the sale 
of genuine Newport cigarettes. Id. at 6l9. By contrast, OBC alleged that Scout’s pre-policy 
publication of the Gone Rogue Pub logo in October of 20l2 marked the origination date of 
Scout's acts that result in the infringement. Thus. Capitol Indemnity is not factually or legally 
applicable. 
b. The publications occurring during the coverage period were not fresh 
wrongs. 
Even if pre-coverage infringing advertisement triggers the application of the Prior 
Publication exclusion, some courts find that the exclusion will not apply to post-coverage 
advertisements which are sufficiently distinct from the pre-coverage advertisements. As 
explained by the Ninth Circuit, “[i]f a later advertisement is not substantially similar to the pre- 
coverage advertisement, [...], it constitutes a distinct, or ‘fresh,‘ wrong that does not fall within 
the prior publication cxclusion‘s scope.“ Street Surfing, 776 F.3d at 610. A post-coverage 
publication is ‘substantially similar' to a pre-coverage publication if both publications carry out 
the same alleged wrong.“ Id. at 6|3. Additionally, where the underlying complaint charges the 
infringing publications as separate torts, the torts that occurred during the policy period are 
covered because they are substantially different from the torts that occurred prior to the policy 
period. Id. 
Scout contends that, even if its October Post triggered the application of the exclusion, its 
later publications of the mark, occurring afler coverage took effect were “fresh wrongs" as 
described in Street Surfing because they violated OBC‘s other trademarks: “Beer and Ale”; 
“Beverage glassware"; “Beer"; and “Clothing." According to Scout, for Truck to be relieved of 
its duty to defend, it must establish that Scout’s October Post violated all five trademarks and 
constituted a violation of each ton set forth in the CBC Complaint. 
Street Surfing lends no favor to Scout's position. There, the infringcr initially sold 
skateboards atlixed with a particular Street Surfing logo. Id. at 606. Afler obtaining insurance, 
Street Surfing expanded its product line to skateboard accessories. also affixed with the Street 
Surfing logo. Ultimately Street Surfing was sued by the owner of the mark and Street Surfing‘s
16
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insurer refused to defend pursuant to the Prior Publication exclusion. Id. Street Surfing sued its 
insurer. arguing inter alia, that its pre-policy publications of the logo were not substantially 
similar to the post-coverage advertisements because they were affixed to different products. Id. 
at 612-13. The court disagreed for two reasons. First, the underlying complaint did not charge the 
misappropriations as separate torts depending on the specific advertisements. Rather, it generally 
alleged that Street Surfing infringed on the mark by using the name and logo on its products, 
without making any distinction between the types of products. Id. at 614. Second, although the 
advertisements featured different products, the court found it was not a “material distinction”. 
because the advertising idea being used was the same regardless of the product: the products all 
used the allegedly infringing identification "Street Surfing." Id. ’2 
In so holding, the court contrasted the facts of the case from those presented in Taco Bell 
C om. where the Seventh Circuit found the “fresh wrong" argument applicable. 388 F.3d at 
l073-74. ln Taco Bell. the underlying complaint arose from Taco Bell's advertising campaign 
using the general theme of a “Chihuahua obsessed with the thought of Taco Bell food to the 
exclusion of anything else.“ Id. at 1072. The plaintiff in that suit alleged that Taco Bell had 
misappropriated a marketing gimmick he had created featuring a “psycho Chihuahua." Id. 
Because a portion of Taco Bell‘s ad campaign began before its insurance policy took effect. its 
insurer contended that the policy's Prior Publication exclusion eliminated its duty to defend. 
However, the court ruled that even though Taco Bell had used the same basic crazy Chihuahua 
theme in different ways before and after the inception of the insurance policy. the Prior 
Publication exclusion did not apply because the underlying lawsuit charged Taco Bell with 
misappropriation of distinct advertising ideas as separate torts, some of which occurred during 
the policy period. Id. ” 
The facts of this case are far more closely aligned with Street Surfing than Taco Bell. As 
in Street Surfing. the claims asserted in the OBC Complaint are grounded in Scout‘s continuing 
11 See also. Hanover Ins: Co. 1'. Urban Outfillers. Inc. 806 F.3d 76]. 768 (3d Cir. ZOIS) (rejecting argument that 
Urban Outfitters tare-coverage use of the mark “Navajo" in advertising a bracelet on its website was substantially 
difi’erent from its post-coverage use of the mark in later product lines. which included clothing. shoes. flasks. etc. 
because they all carried a consistent theme and common objective). 
” For example. later Taco Bell commercials appropriated not only the underlying psycho Chihuahua theme. but also 
subordinate ideas such as the Chihuahua's poking its head through a hole at the end of the commercial. 388 F.3d at 
l073.
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unauthorized use of the mark “ROGUE“ in advertising. Unlike in Taco Bell, OBC did not charge 
separate torts based on uses prior to versus during Truck’s coverage period. Further, there is no 
thematic difference between the alleged publications as there was in Taco Bell. Rather, as in 
Street Surfing, Scout‘s publications all arise from same single, continuing use the word 
“ROGUE" in advertising Gone Rogue Pub, which is an appropriation of OBC's advertising idea. 
Therefore, Scout‘s post-effective date uses of the mark are not “fresh wrongs" which would 
avoid the application of the Prior Publication exclusion. 
In sum, Truck has established that the Prior Publication clearly and unambiguously 
excludes coverage for the claims asserted against Scout in the OBC Complaint. Consequently. 
this Court concludes as a matter of law that Truck did not have a duty to defend against the 
claims and summary judgment in Truck’s favor is warranted on Scout’s breach of contract claim. 
Further, where there is no coverage under an insurance policy, there can be no breach of the duty 
of good faith and fair dealing, nor can there be liability for bad faith. Rizzo v. State Farm Ins. 
Co. l55 Idaho 75. 84. 305 P.3d 519. 528 (20l 3). Therefore, summary judgment in Truck‘s favor 
is also warranted on Scout‘s breach of the implied covenant of good faith and fair dealing and 
insurance bad faith claims. 
V. ORDER 
For the foregoing reasons. the Court hereby DENIES Scout‘s motion for summary judgment 
and GRANTS Truck‘s motion for summary judgment. A final judgment shall be issued 
contemporaneously with this Order. 
IT IS SO ORDERED 
{i— 
Dated this /; day ofJuly. 2017
l8
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CERTIFICATE OF MAILING 
I hereby certify that on this L3 day of July, 2017, I emailed (served) a true and correct copy of 
the within instrument to: 
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Chynna C Tipton 
sykes@mwsslamers.com 
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CHRISTOPHER D. RICH 
Clerk of the District Court 
By: 
Deputy Court Clerk 
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JUL 1 3 2017 IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA CHRISTgly’g'fnfv‘nCHv 0'“ 
3:33v 
SCOUT, LLC, an Idaho limited liability 
company, doing business as Double Tap Pub. 
Plaintiff, Case No. CVOI-l6-l7560 
vs. JUDGMENT 
FARMERS GROUP, INC, a California 
corporation; and TRUCK INSURANCE 
EXCHANGE. an inter-insurance exchange 
organized under the laws of the state of 
California, 
Defendants. 
JUDGMENT IS HEREBY ENTERED AS FOLLOWS: 
Plaintiff‘s claims are dismissed with prejudice. 
IT IS SO ORDERED. 
4" . / DATED this/éda/yofluly, 2017. //7 /VZ/ 
Stevét‘r/Hipttgly 
”District Jud
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By SANTIAGO BARRIOS 
DEPUTY 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA 
SCOUT LLC, an Idaho limited 
liability company, doing business as 
Double Tap Pub, 
Plaintiff, 
VS. 
TRUCK INSURANCE EXCHANGE, 
an inter-insurance exchange organized under 
the laws of the State of California, 
Defendant. 
//// 
//// 
//// 
//// 
PLAINTIFF-APPELLANT SCOUT LLC’S 
NOTICE OF APPEAL I Page 1 
I:\10517.003\PLD\Appeal\NOA 170823.doc 
Case No. CV01-16-17560 
PLAINTIFF -APPELLANT 
SCOUT LLC’S NOTICE OF APPEAL 
Honorable Steven Hippler 
Category: L.4 
Fees: $129.00 
ORIGINAL,
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TO: The Above-Named Defendant-Respondent Truck Insurance Exchange. 
TO: Jeffrey A. Thomson, Esq. 
Geoffrey M. Baker, Esq. 
Elam & Burke, PA. 
251 East Front Street, Suite 300 
Post Office Box 1539 
Boise, Idaho 83701 
TO: The Clerk of the Above-Entitled Court 
NOTICEISHEREBY GIVEN THAT: 
1. The above-named Plaintiff-Appellant Scout LLC (“Scout”) appeals against the above- 
named Defendant-Respondent Truck Insurance Exchange. (“Truck”) to the Idaho Supreme Court 
from the following order(s) and judgment(s) entered in the above-entitled action, the Honorable 
Steven Hippler presiding: 
a. Judgment entered July 13, 2017 (“Judgment”) [Exhibit 1]; and 
b. Memorandum Decision and Order on Cross Motions For Summary Judgment 
entered July 13, 2017 (“Decision”) [Exhibit 2 I. 
2. Scout has the right to appeal to the Idaho Supreme Court, as the Judgment and 
Decision are appealable pursuant to Rule 1 1(a) of the Idaho Appellate Rules (“I.A.R.”). 
3. The preliminary issues on appeal are: 
a. The District Court erred in dismissing Scout’s claims with prejudice; 
b. The District Court erred in finding that the CBC Complaint did not trigger 
Truck’s duty to defend; 
c. The District Court erred in finding that the Prior Publication Exclusion 
unambiguously excluded coverage; 
PLAINTIFF-APPELLANT SCOUT LLC’S 
NOTICE OF APPEAL | Page 2 
l:\10517.003\PLD\Appeal\NOA l70823.doc 000617
d. The District Court erred in finding that the publications occurring during the 
coverage period were not fresh wrongs 
e. The District Court erred in finding that Truck did not breach the duty of 
good faith and fair dealing; 
f. The District Court erred in finding that Truck is not liable for bad faith; 
1 g. The District Court erred in not awarding Scout attorneys’ fees and costs; and 
h. Scout is entitled to attorneys’ fees and costs on appeal pursuant to 
I.A.R. 40 and 41. 
4. Has an order been entered sealing all or any portion of the record? No. If so, 
what portions? Not applicable. 
5. Scout requests preparation of the following portions of the reporter’s transcript in 
electronic format only: None. 
6. In addition to the Standard Record, as set forth in I.A.R. 28(b)(1), Scout requests that 
the following be included within the Clerk’s Record: 
a. The Judgment identified in Paragraph 1.a. entered by the Court on or about 
July 13, 2017; 
b. The Decision identified in Paragraph l.b. entered by the Court on or about 
July 13, 2017; 
c. The Complaint and Demand For Jury Trial filed on or about 
September 16, 2016; 
d. Defendant Truck Insurance Exchange’s Answer to Complaint and Demand 
For Jury Trial filed on or about November 9, 2016; 
PLAINTIFF-APPELLANT SCOUT LLC’S 
NOTICE OF APPEAL I Page 3 
I:\10517.003\PLD\Appeal\NOA l70823.doc 000618
e. Defendant Truck Insurance Exchange’s Motion For Summary Judgment filed 
on or about March 22, 2017; 
f. Memorandum in Support of Defendant Truck Insurance Exchange’s Motion 
For Summary Judgment filed on or about March 22, 2017; 
g. Affidavit of Jeffrey A. Thomson in Support of Defendant Truck Insurance 
Exchange’s Motion For Summary Judgment filed on or about March 22, 2017; 
h. Plaintiffs Counter Motion For Summary Judgment filed on or about 
May 3, 2017; 
i. Memorandum in Opposition to Defendant’s Motion For Summary J udgrnent 
and in Support of Plaintiff s Counter Motion For Summary Judgment filed on or about May 3, 2017; 
j. Declaration of Chynna C. Tipton in Support of Plaintiffs Memorandum in 
Opposition to Defendant’s Motion For Summary Judgment and in Support of Plaintiffs Counter 
Motion For Summary Judgment filed on or about May 3, 2017; 
k. Declaration of Pho Xayamahakham in Support of Plaintiffs Opposition to 
Defendant’s Motion For Summary Judgment and in Support of Plaintiffs Counter Motion For 
Summary Judgment filed on or about May 3, 2017; 
l. Memorandum in Response to Plaintiffs Counter Motion For 
Summary Judgment and Reply Memorandum in Support of Defendant’s Motion For Summary 
Judgment filed on or about May 16, 2017; 
m. Affidavit of Jeffrey A. Thomson in Support of Defendant’s Response to 
Plaintiffs Counter Motion For Summary Judgment and Reply Memorandum in Support of 
Defendant’s Motion For Summary Judgment filed on or about May 16, 2017; 
PLAINTIFF -APPELLANT SCOUT LLC’S 
NOTICE OF APPEAL | Page 4 
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n. Affidavit of Zach Hagadone in Support of Defendant’s Response to Plaintiffs 
Counter Motion For Summary Judgment and Reply Memorandum in Support of Defendant’s Motion 
For Summary Judgment filed on or about May 16, 2017; 
0. Reply Memorandum in Support of Plaintiff s Counter Motion For Summary 
Judgment filed on or about May 23, 2017; and 
p. Additional Authority in Support of Defendant Truck Insurance Exchange’s 
Motion For Summary Judgment filed on or about May 25, 2017. 
7. Scout requests the following documents offered or admitted as trial exhibits be copied 
and sent to the Supreme Court: Not applicable. 
8. I certify that: 
a. 
l 
The estimated fee of $100.00 for preparation of the Clerk’s Record, 
determined pursuant to I.A.R. 27(d), has been paid to the Clerk of the District Court; 
b. The appellate filing fee of $129.00 has been paid to the Clerk of the 
District Court; and 
c. Service has been made upon all parties required to be served pursuant 
to I.A.R. 20. 
DATED this 23rd day of August 2017. 
McCONNELL WAGNER SYKES & STACEY PLLC 
BY: (Kt/MA W/ 
a C. Tip {whomeys For 
Plhaintiff- Appellant Scout LLC 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on the 23rd day of August 2017, a true and correct copy of the 
foregoing document was personally served upon the following party(ies): 
Jeffrey A. Thomson, Esq. 
Geoffrey M. Baker, Esq. 
Elam & Burke, PA. 
251 East Front Street, Suite 300 [ /] Hand Delivered 
Post Office Box 1539 . 
Boise, Idaho 83701 J—@————at elamburke'com 
Telephone: 208.343.5454 b elamburkecom 
Facsimile: 208.384.5844 
Counsel For Defendant-Respondent 
With two (2) copies delivered to: 
The Honorable Steven Hippler 
Judge of the Fourth Judicial District 
Ada County Courthouse 
200 West Front Street 
Boise, Idaho 83702 
M/{s // 
£79. C.Tipton/V 
PLAINTIFF-APPELLANT SCOUT LLC’S 
NOTICE OF APPEAL | Page 6 
I:\10517.003\PLD\Appeal\NOA 170823.d0c 000621
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JUL 1 3 2017 IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF 
IDAHO, IN AND FOR THE COUNTY OF ADA CHR'STOPHER 0~ ”’0”. 0'6“ 
By Etig‘égl-llw 
SCOUT, LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, Case No. CV01-16-17560 
vs. JUDGMENT 
FARMERS GROUP, [NC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the state of 
California, 
Defendants. 
JUDGMENT IS HEREBY ENTERED AS FOLLOWS: 
Plaintiff’s claims are dismissed with prejudice. 
IT IS SO ORDERED. 
ks. 
DATED this/i da/y ofJuly, 20 I 7. ' a / / /7i 
p / Mp ler istrict Jud 
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CERTIFICATE OF MAILING 
I hereby certify that on this ' 3 day of July, 2017, I emailed (sewed) a true and correct copy of 
the within instrument to: 
Jeff R Sykes 
Chynna C Tipton 
s kes wssla ers.com 
ti ton wssla ers.com 
Jeffrey A Thomson 
Geoffrey M Baker 
ELAM & BURKE, P.A 
jat@elamburke.com 
gmb@elamburke.com 
CHRISTOPHER D. RICH 
Clerk of the District Court 
Byzgpw 
Deputy Court Clerk 
CERTIFICATE OF MAILING
000623
ét/ 
m . AM.____25?I_3_’§1_ 
JUL 1 3 2017 
IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT Ofififigmglimcfi. Clerk 
IDAHO, IN AND FOR THE COUNTY OF ADA 3y EMILY CHt' 
SS’UTY 
SCOUT, LLC, an Idaho limited liability 
company, doing business as Double Tap Pub, 
Plaintiff, Case No. CV01 -l6-l 7560 
vs. MEMORANDUM DECISION AND ORDER 
ON CROSS MOTIONS FOR SUMMARY 
JUDGMENT 
FARMERS GROUP, INC., a California 
corporation; and TRUCK INSURANCE 
EXCHANGE, an inter-insurance exchange 
organized under the laws of the state of 
California, 
Defendants. 
I. INTRODUCTION 
This is a dispute over whether Defendant, Truck Insurance Exchange (“Truck") breached 
its duty to defend its alleged insured, Scout LLC d/b/a, Gone Rogue Pub, (“Scout”) in a 
trademark infi'ingement action brought over Scout’s use of trademark “ROGUE” in the operation‘ 
and advertisement of its restaurant/pub, Gone Rogue Pub.. In this action, Scout brought claims 
against Truck for breach of contract, breach of the implied covenant of good faith and fair 
dealing and insurance bad faith. Both parties moved for summary judgment on the claims. 
Oral argument was held on the motions on May 30, 2017, after which the Court took the 
matter under advisement. 
[1. STANDARD 
A motion for summary judgment must be granted if the movant shows, based on cited 
materials in the record, that there is no genuine dispute as to any material fact and the movant is 
entitled to judgment as a matter of law. lRCP 56(a), (c). The burden of proving the absence of a 
material fact rests at all times upon the moving party. McCoy v. Lyons, 120 Idaho 765, 769-70, 
820 P.2d 360, 364-65 (1991). If the moving party challenges an element of the nonmoving 
party’s case on the’basis that no genuine issue of material fact exists, the burden then shifts to the 
nonmoving party to come forward with sufficient evidence to create a genuine issue of fact. 
Smith v. Meridian Join! Sch. Dist. No. 2, 128 Idaho 714, 7l9, 918 P.2d 583, 588 (1996). To this 
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end, the nonmoving party's case must not rest on mere speculation because a mere scintilla of 
evidence is not enough to create a genuine issue of fact. Id. A party against whom a motion for 
summary judgment is sought “may not merely rest on allegations contained in his pleadings,” but 
must establish the existence of a genuine issue of fact by citing to portions of the record or 
through affidavits setting forth facts that are admissible as evidence. Id. ; IRCP 56(c). 
The standards for summary judgment further require the district court to liberally construe 
the facts in favor of the non-moving party and to draw all reasonable inferences fi'om the record 
in favor of the non-moving party. McCoy, 120 Idaho at 769, 820 P.2d at 364. This means that all 
doubts are to be resolved against the moving party, and the motion must be denied if the 
evidence is such that conflicting inferences may be drawn therefrom, and if reasonable people 
might reach different conclusions. Id. 
III. FACTS 
Scout was registered as an Idaho limited liability company on or around November 30, 
201 l. Decl. Xayamahakham, 1 2. On or around October 1, 2012, Scout purchased the assets of 
8th Street Bistro, LLC, which included a restaurant and bar operating as “Casa Del Sol” located 
in downtown Boise, Idaho (“Premises”). Id. at 1111 5-10. Shortly thereafter, the members of Scout 
decided to rebrand the restaurant and bar and Operate under the name “Gone Rogue Pub.” Id. at 
W 11-13. On or around October 1 1, 2012, Scout posted to Facebook a picture of 9. “Gone Rogue 
Pub” logo that Scout was thinking about using. Id. at Till 28—29, Exh. 7 (“October Post”). The text 
accompanying the logo post stated, “Here is our new logo! Signs are going up today and 
tomorrow! Hope everyone likes it! Let us know what you guys think!" Id. According to Pho, 
Scout posted the logo because it was “thinking about using” it and wanted to get feedback fi’om 
followers. Decl. Xayamahakham, 1! 28.
_ 
Thereafier, on or around October 16, 2012, Scout registered “Gone Rogue Pub” as an 
assumed business name for Scout with the Idaho Secretary of State. Id. at 11] 13-14, Exh. 4. 
Scout did not post any other pictures of the logo or otherwise advertise the name “Gone Rogue 
Pub” on its F acebook page or through any other media until November 7, 2012. Id. at W 28-32. 
Prior to opening for business on or about October 23, 2012, Pho Xayamahakham (“Pho”), 
on behalf of Scout, contacted Theresa Vincent-Leiterman, an agent for Truck Insurance 
Exchange (“Tmck”), to request a commercial business insurance policy for Scout. 1d. at 1“] 16- 
18. Pho informed Ms. Vincent-Leitennan that Scout would be operating a restaurant and pub
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under the assumed business name “Gone Rogue Pub”, filled out an information sheet for Scout. 
Id. at W 16-22. Between October 23, 2012 and November 7, 2012, at the request of Ms. Vincent- 
Leiterman and assumedly in order to obtain the Policy, Pho provided Ms. Vincent-Leiterman, 
multiple documents including copies of Scout’s Certificate of Organization, the Gone Rogue 
Certificate of Assumed Business Name, the Lease Agreement between Foster Family Limited 
Partnership, Melinda L. Foster, General Partner and Scout LLC (“Scout Lease”), and the 
occupancy permits and licenses issued to Scout, dba as Gone Rogue Pub, by the City of Boise 
and Ada County. Id. at W 16-18, Exh.4—6. After providing the requisite business records and 
completing the required inspections of the Premises, Truck issued a business liability insurance 
policy (“Policy”), with an effective coverage date beginning November 7, 2012.l Aff. Thomson, 
Exh. B (Policy). Scout paid all premiums due under the Policy. Decl. Xayamahakham, 1] 22. 
The first section of the Policy identifies Pho, his wife, Sakpraseuth Outhinh, and “Gone 
Rogue” as the named insureds, lists the Premises as the insureds’ address, identifies the type of 
business insured as a “Restaurant,” and describes the Policy Coverage as a “Businessowners Policy” 
and “Employment Practices Insurance Coverage.“ Policy, pp. 23, 27. While Pho did not personally 
complete the insurance application or draft the language of the Policy, he was assured at all time 
by Ms. Vincent-Leiterman that the Policy would and did provide the requested coverage for 
Scout as it did business as Gone Rogue Pub. Dec]. Xayamahakham, 11] 16-27. 
Scout obtained the necessary alcohol licenses and permits fiom the Boise City and 
Ada County on or around November 15, 2012. Id. at W 33-34, Exh. 9. Scout hung its outdoor 
signage on November 19, 2012, obtained merchandise and glassware bearing the logo “Gone 
Rogue Pub" on November 20, 2012, and opened for business on or about November 21, 2012. 
Id. at 1111 35-40 and Exhs. 10, 11. 
Two years later, on October 14, 2014, Scout, dba Gone Rogue Pub, was sued by Oregon 
Brewing Company (“OBC”). Aff. Thomas, Exh. A, p. 3 (CBC Complaint). The OBC Complaint 
alleged that OBC had continuously used the mark “ROGUE" in commerce in the name ofa 
ROGUE-branded line of restaurants and brew pubs, as well as for alcoholic beverages, and that 
OBC owed five federal trademark registrations for “Beer and Ale"; “Restaurant, pub and 
catering services"; “Beverage glassware"; “Beer”; and “Clothing.” OBC alleged that it had been 
‘ The Policy was applied for on October 23, 2012 but did not become effective until November 7. 2012. Thomson 
Aflf. Ex. A. The Policy was automatically renewed on November 7, 2013.
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advertising and selling its well-known ROGUE lagers, ales, porters and stouts in Idaho for over 
fifteen years. OBC asserted that “[i]n October of 2012, long after OBC’s first use and 
registration of the mark ROGUE, Defendants commenced use of the mark ROGUE as the name 
of their restaurant and bar (‘Gone Rogue Pub’)." Id at 1 l4. Attached as exhibits to the CBC 
Complaint were various examples of Scout’s use of the ROGUE mark, including a screen shot of 
the October Post. Id. at Exh A, p. 73. OBC asserted various claims against Scout for its violation 
of OBC‘s five different trademark registrations2 and sought injunctive relief, attorney fees and 
costs, and treble damages pursuant to 15 U.S.C. § 1117 and LC. § 48-514. ld., p. 10. 
The Policy provides coverage for “those sums that the insured becomes legally obligated 
to pay as damages because of . .. ‘advertising injury’...caused by an offense committed in the 
course of advertising your goods, product or services; but only if the offense was committed in 
the ‘coverage territory’ during the policy period.” Policy, § A(l )b(2)(b). An “advertising injury” 
is defined as, inter alia, “[m]isappropriation of advertising ideas or style of doing business” or 
“infringement of copyright, title or slogan.” Id. at § F(1)(c), (d). Excluded from coverage under 
the Policy is “advertising injury” “arising out of oral or written publication of material whose 
first publication took place before the beginning of the policy period[.]" (“Prior Publication 
exclusion”) 1d. at § B(1)(p)(2). 
On December 3, 2014, Scout’s counsel sent a letter to Truck informing it of the CBC 
lawsuit and requesting coordination for representation of Scout and Pho. Decl. Tipton, Exh. A. 
On December 23, 2014, Truck responded, indicating there was a “possibility” the claim was not 
covered and requested a conference with Plaintiffs counsel about its investigation. Id. at Exh. B. 
A conference was held between Plaintiff s counsel and Truck’s claims examiner and, on January 
9, 2015, Plaintiffs counsel sent a follow-up letter to Truck which explained that a factual 
allegation in the CBC Complaint—namely, that the violation began in October of 2012—was 
incorrect because Gone Rogue Pub did not open for business until commence operations until 
afier the Policy took effect. Id. at Exh. C. Enclosed with the letter were documents evidencing 
that Gone Rogue Pub did not receive its alcohol permits until November 14, 2012. 1d. 
2 Specifically, the 08C Complaint alleged Trademark Counterfeiting Under The Laa Act (15 U.S.C. § 11 14); Trademark Infringement, Unfair Competition and False Designation of Origin Under The Lanham Act (15 U.S.C. § 
1114); Trademark Infringement, Unfair Competition and False Designation of Origin Under The Lanham Act (15 
U.S.C. § 1125); Cyber-squatting Under The Lanham Act (15 U.S.C. § 1125); Unfair Business Practices Under Idaho 
Law (LC. § 48-601 et seq); and Common Law Trademark Infringement (LC. § 48-500 ct seq.).
4
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On January 16, 2015, Truck sent a letter denying coverage and a defense for the DEC 
Lawsuit based on the fact that: (1) Scout was not a named insured under the Policy; (2) the 
“advertising injury” arose out of publications that were first published in October of 201 2 and, 
therefore, was excluded by the Prior Publication exclusion, and; (3) the Policy did not cover the 
damages sought in the CBC Complaint. Id. at Exh. D. 
On March 26, 2015, Scout entered into a Settlement Agreement and Mutual Release 
(“Settlement”) with OBC to settle the CBC lawsuit. Id., Ex. J. As part of the Settlement, Scout 
agreed to abandon its use of the word “Rogue” and in August of 201 5 changed is business name 
from “Gone Rogue Pub” to “Double Tap Pub.” Id. On September 20, 2016, Scout filed the 
instant action. 
IV. ANALYSIS 
Truck cites three separate bases for judgment in its favor: 1) only Gone Rogue Pub—not 
Scout—was a named insured and, therefore, Truck had no duty to defend the infringement suit 
against Scout; 2) coverage for the “advertising injury” was excluded under the Prior Publication 
exclusion, and; 3) the Policy does not provide coverage for the damages sought by OBC. 
Scout, in turn, argues that: 1) because Gone Rogue Pub is a named insured under the 
policy and Scout is the legal entity doing business as Gone Rogue Pub, Scout is necessarily 
insured as well; 2) the Prior Publication exclusion does not apply, and; 3) whether or not 
damages in the lawsuit would ultimately be Truck’s responsibility does not affect its duty to 
defend. 
A. Scout is a Named Insured. 
The determination of whether Scout is insured under the Policy requires ascertaining the 
distinction, if any, between a business and its trade name. At the time the Policy was issued, 
assumed business names were governed by The Assumed Business Names Act of 1997, Idaho 
Code §§ 53—501 et. seq.3 Pursuant to I.C. 53-503(1)(a), an “assumed business name” was 
defined as "[a]ny name other than the true name of any formally organized or registered entity, 
under which name the entity holds itself out for the transaction of business in the state of 
ldaho[.]“ Importantly, because an assumed business name is nothing more than another name for 
a recognized legal entity, the filing of a certificate of assumed business name does not create a 
’ Idaho Code §§ 53-501 was replaced in 2015 with the comparable provisions of LC. § 30-21-801, et seq.
5
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separate legal entity. Salazar v. Tilley. 110 Idaho 584, 716 P.2d 1356, 1357 n. l (Ct.App.l986); 
O'Banion v. Select Portfolio Servs.. Inc, 2011 WL 5572625, at *9 (D. Idaho Nov. 16, 201 I). 
Idaho law, like the majority of states, recognizes that, “in the absence of statutory 
prohibition, a corporation may conduct business and enter into a valid contract under an assumed 
name." W.L. Scott, Inc. v. Madras Aerotech, Inc;, 103 Idaho 736, 739, 653 P.2d 791, 794 (1982). 
This includes insurance contracts. 3 Couch on Ins. § 40:4 (3“1 ed., updated Dec. 20l6)(“An 
individual may contract for insurance using a trade name"). Because a trade name is not a legal 
entity, many courts have determined that, in such cases, the legal entity behind the trade name is 
the insured under policies listing the insured by a trade name. Gen. Gas. Co. of Wis. v. Outdoor 
Concepts, 667 N.W.2d 441, 444 (Minn. Ct. App. 2003)(collecting cases). 
For example, in O’Hanlon v. Hartford Accident & Indem. Co.. the plaintiff sought 
uninsured motorist coverage under his policy after his son suffered serious injuries. The policy 
agreed to cover “the Named Insured... and, while residents of the same household, 
the. . .relatives of [the Named Insured].“ 639 F.2d 1019, 1026 (3d Cir.l981). The policy 
designated the named insured as “Coe Management Company,” the trade name under which 
plaintiff operated his business. Id. at 1021. In conducting its analysis, the Third Circuit stated 
that “an insured's trade name and given name should be equated” and that “where an insured 
purchases a policy in a trade name, the policy will be viewed as if issued in his given name.” Id. 
at 1025.4 
Here, the Declarations Page lists the Named Insured as Pho—an individual—and 
identifies the type of business being insured as a “restaurant.” Through an endorsement, Pho’s 
wife and “Gone Rogue” were added as Named Insureds. While “Gone Rogue” is not specifically 
identified as an assumed business name, it is not identified as an independent legal entity either. 
Rather, the evidence establishes that the legal entity behind the “Gone Rogue” trade name has 
4 See also, Simmons v. Ins. Co. ofN. Am. 17 P.3d 56, 62 (Alaska 2001) (when a business owner acquires insurance 
in his trade name, coverage extends to the owner as well as the business); Chmielewski v. Aema Cas. and Sur. Co., 
591 A.2d 101, 113 (Conn. 1991) (stating that “one who operates a business under a trade name is nonetheless an 
individual insured under a policy issued in that trade name"); Purcell v. Allstate Ins. Co., 3 IO S.E.2d 530, 531-533 
(Ga. App. 1983) (business auto liability policy naming “Purcell Radiator Serv.” as the insured applied to individual 
operating under that trade name and. by extension, to his family member injured by an uninsured motorist); Sterling 
v. Ohio Cos. Ins. Co.. 936 So. 2d 43, 47 (Fla. Dist. Ct. App. 2006) (stating that when insurance is issued to a 
partnership or in the trade name of the owner of a business, coverage usually extends to the family members of the 
partners or owner); Patrevito v. Country Mut. Ins. Co. 118 lll.App. 3rd 573. 74 [11.Dec. 259, 455 N.E.2d 289 (3d 
Dist. 1983) (concluding an insurance policy issued to “Patrevito's Florist & Greenhouse," an unincorporated 
business, covered its owner.)
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always been Scout and, therefore, Scout must be considered the “Named Insured." To find 
otherwise would be illogical. Because “Gone Rogue” has no legal existence complete in itself, 
there is no need for it to be independently insured. Further, it has no ability to enter into an 
insurance contract in the first place. Its designation as a Named Insured becomes meaningful 
only in reference to the entity actually operating it, which is Scout. Therefore, Truck’s argument 
that “Gone Rogue” is a Named Insured but Scout is not is not a reasonable interpretation of the 
Policy. Consequently, the Policy is not ambiguous and this Court finds as a matter of law that 
Scout is a Named Insured.S 
B. The OBC Complaint Did Not Trigger a Duty to Defend 
Truck's second argument in support of summary judgment is that, even if Scout were a 
Named Insured, the allegations within the four comers of the OBC Complaint did not give rise to 
a duty to defend. Namely, since the OBC Complaint alleged that the first publication of “Gone 
Rogue Pub" occurred in October of 2012—prior to the effective date of the Policy—and 
provided evidence of the publication through an exhibit to the OBC Complaint, Truck argues it 
properly declined the defense pursuant to the Prior Publication exclusion. 
Scout disputes that Truck can avoid its duty to defend by relying solely on the allegations 
in the OBC Complaint. Rather, Scout asserts that Truck must also consider known extrinsic facts 
outside the OBC Complaint in determining whether it has a duty to defend. Namely, Scout 
argues that Truck‘s duty to defend consideration should have accounted for the information later 
conveyed by Scout’s counsel to Truck’s claim representative that Gone Rogue Pub was not even 
operating until the latter part of November of 201 Z—afier coverage became effective—and, 
therefore, the October 2012 post was not an injurious publication within the scope of the Prior 
Publication exclusion. 
5 Even assuming, arguendo. that the Policy were ambiguous as to the identities of the Named Insureds, ambiguities 
are to be construed most strongly against the insured. Armstrong v. Farmers Ins. Co. ofldaho. 147 Idaho 67, 69-70, 
205 P.3d 1203, 1205—06 (2009). Therefore, the Court would reach the same conclusion that Scout is a Named 
Insured. Additionally, where an insurer—through its agent—knows the true name of the insured but issues a policy 
in a trade name or assumed name, the insurer will not be permitted to deny liability on the basis of that designation. 
3 Couch on Ins. § 40:4 (3" ed., updated Dec. 2016). The undisputed facts establish that Pho informed 'I‘mck‘s agent 
that Scout was going to operate a restaurant and bar under the assumed business name of “Gone Rogue Pub" and 
provided her with Scout's certificate of organization, the Gone Rogue ABN, the lease agreement for the Gone 
Rogue Pub space, which was executed by Scout, and the alcohol license issued to Scout dba Gone Rogue Pub. Decl. 
Pho. 1 23 and Exhs. l. 4, 5 and 9. Thus, Truck cannot deny liability on the basis that Scout was not listed as a 
Named Insured.
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These arguments raise two issues: 1) whether Truck was required to look to facts beyond 
the allegations in the OBC Complaint in determining its duty to defend, and; 2) the application of 
the Prior Publication exclusion. 
l. A Duty to Defend is Defined by Allegations of the Underln'ng Complaint. 
Idaho has long held that the duty to defend “arises upon the filing of a complaint whose 
allegations, in whole or in part, read broadly, reveal a potential for liability that would be 
covered by the insured's policy." County of Boise v. Idaho Counties Risk Mgmt. Program, 
Underwriters, 151 Idaho 901, 904, 265 P.3d 514, 517 (2011); Kootenai County v. W. C03. and 
Sur. Co., 1 13 Idaho 908, 910-11, 750 P.2d 87, 89-90 (1988). The duty to defend arises only 
where an insurance policy provides that the insurer has a duty to defend against the specific type 
of claim alleged. Dave's, Inc. v. Linford, 153 Idaho 744, 748, 291 P.3d 427, 431 (2012). Stated 
another way, “[f]or there to be a duty to defend, the complaint's allegations, in whole or in part, 
when read broadly, must allege a claim to which the duty to defend applies under the terms of 
the insurance policy.” Id. "If the complaint discloses no possibility of coverage, the insurer may 
properly decline to defend against it.” County of Boise, supra. However, if there is doubt as to 
whether a theory of recovery pled within the complaint is covered under the policy, the insurer 
must defend regardless of potential defenses arising under the policy. Kaotenai County, supra. 
Where an insurance policy clearly excludes certain types of claims from coverage, a duty 
to defend those claims does not arise. Dave '5. Inc., 153 Idaho at 749-50, 291 P.3d at 432—33 
(finding no duty to defend a contractor's action against homeowner brought as a breach of 
contract claim under a “because of property damage” provision “to which this coverage 
applies” because the policy excluded property damage to the home); County of Boise, 151 Idaho 
at 905, 265 P.3d at 517 (finding no duty to defend where lawsuit arose out of or was connected 
with land use regulation or planning and zoning activities which were specifically excluded 
under policy).6 
6 Scout argues that any time an insurer believes coverage is excluded under the policy by a policy exclusion, the 
insurer must undertake the defense and then file a declaratory judgment action to establish the application of the 
exclusion. However, the Idaho Supreme Court has unequivocally stated that “the insurer may not be required to 
defend if it can establish that the exclusion contained in the policy is clear and unambiguous." Consrr. Mgmr. Sys.. 
Inc. v. Assurance Co. of Am.. 135 Idaho 680. 684, 23 P.3d 142. 146 (2001).
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However, where a claim presents a fact pattern arguably within the policy, and the 
application of an exclusion presents a fairly debatable question of law or fact, the insurer has a 
duty to defend its insured until that question is resolved. Black v. F ireman's Fund Am. Ins. Co., 
115 Idaho 449, 457, 767 P.2d 824, 832 (Ct. App. 1989). “The proper procedure for the insurer to 
take is to evaluate the claims and determine whether an arguable potential exists for a claim 
covered by the policy; if so, then the insurer must immediately step in and defend the suit. At the 
same time, if the insurer believes that the policy itself provides a basis for noncoverage through 
an exclusion, it may seek declaratory relief." Deluna v. State Farm Fire & Cas. Co., 149 Idaho 
81, 85, 233 P.3d 12, 16 (2008), quoting Kootenai County, 113 Idaho at 91 l, 750 P.2d at 90. 
In recent years, the Court has uniformly held that “[a]n insurer does not have to look 
beyond the words of the complaint to determine if a possibility of coverage exists.” Hoyle v. 
Utica Mut. Ins. Co., 137 Idaho 367, 373, 48 P.3d 1256, 1262 (2002), citing Construction 
Management v. Assurance Company of America, 135 Idaho 680, 23 P.3d 142 (2001). In Hoyle. 
the insured argued that because the facts behind the underlying complaint potentially gave rise to 
an action for negligence—which would be covered by the policy—the insurer had a duty to 
defend. The Court rejected the argument, holding that: I) the complaint made no express claim 
for negligence, and 2) even if facts behind the underlying complaint “might disclose negligent 
acts, it is irrelevant” since an insurer need not look beyond the words of the underlying 
complaint. ld.; see also AMCO Ins. Co. v. Tri-Spur lnv. Co., 140 Idaho 733, 738, 101 P.3d 226, 
231 (2004)(holding that even if facts behind a complaint may give rise to covered claims, the 
facts are irrelevant to insurer’s duty to defend.) 
Relying on earlier Idaho precedent, Scout argues that an insurer must also consider facts 
outside the underlying complaint in determining whether it has a duty to defend. To this end, 
Scout relies primarily on Pendlebury v. W. Cos. & Sur. Co., 89 Idaho 456, 464, 406 P.2d 129, 
134 (1965) and State of Idaho v. Bunker Hill Co., 647 F. Supp. 1064, 1068 (D. Idaho 1986). 
However, these cases are factually distinguishable. Both pertain to situations where the 
complaint initially states a claim against the insured which is potentially covered—thereby 
triggering the duty to defend—but then later-developed facts reveal that the claim falls outside of 
coverage, which would then allow the insurer to revoke the duty to defend through a separate
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declaratory judgment proceeding. In other words, facts beyond the underlying complaint are 
pertinent to the continuing duty to defend, but not to the initial duty to defend.7 
On the initial duty to defend—which is at issue here—the more recent case law cited 
herein unequivocally holds that the duty is solely dependent on the broadly construed allegations 
of the underlying complaint. Thus, following this precedent, the Court will ascertain whether 
Truck’s duty to defend was triggered based on the allegations of the OBC Complaint. 
2. The Prior Publication Exclusion Unambiggously Excludes Coverage. 
The OBC Complaint asserts that Scout’s use of the mark “ROGUE” violated OBC’s five 
difi'erent trademark registrations of the mark for: “Beer and Ale"; “Restaurant, pub and catering 
services”; “Beverage glassware”; “Beer"; and “Clothing." OBC Cmplt., 1] 9. Notably, the OBC 
Complaint alleges that “In October 2012, long after OBC’s first use and registration of the mark 
ROGUE, Defendants commenced use of the mark ROGUE as the name of their restaurant and 
bar (‘Gone Rogue Pub’).” Id., 1 [4. Attached to the OBC Complaint as an exhibit is the October 
Post. 
The Policy provides coverage for “those sums that the insured becomes legally obligated 
to pay as damages because of . .. ‘advertising injury’ . . .caused by an offense committed in the 
course of advertising your goods, product or services; but only if the offense was committed in 
the ‘coverage territory’ during the policy period." Policy, § A(l)b(2)(b). An “advertising injury” 
is defined as, inter alia, “[m]isappropriation of advertising ideas or style of doing business” or 
“infringement of copyright, title or slogan.” Id. at § F(I)(c), (d). The Prior Publication exclusion 
excludes “advertising injury” “arising out of oral or written publication of material whose first 
publication took place before the beginning of the policy period[.]” Id. at § B(I)(p)(2). 
The parties do not dispute that Scout’s use of the “ROGUE" mark constitutes an 
“advertising injury” which would otherwise be covered under the Policy. However, the issue is 
whether the allegations of the OBC Complaint, when read broadly, trigger the Prior Publication 
exclusion. To this end, Truck bears the burden of establishing that the Prior Publication 
exclusion clearly and unambiguously excludes coverage. Construction Management. 135 Idaho 
at 684, 23 P.3d at I46. Stated another way, Truck must establish that the exclusion, as applied to 
7 Indeed, in Kootenai County. the Idaho Supreme Court cited approvingly to Bunker Hill. pointing out if it is 
"foreseeable" to the insurer that the claim against the insured could be covered, the insurer has a duty to defend 
unless and until the “unfolding of litigation“ reveals facts which place the claim outside coverage. I 13 Idaho at 9| 1, 
750 P.2d at 90.
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the allegations in the CBC Complaint, does not present a “fairly debatable question of law or 
fact." Black. 115 Idaho at 457, 767 P.2d at 832. 
a. The Prior Publication exclusion is unambiguous. 
Insurance policies are a contract between the insurer and the insured. Mortensen v. 
Stewart Title Guar. Co., 149 Idaho 437, 442, 235 P.3d 387, 392 (2010), citing Hall v. Farmers 
Alliance Mut. Ins. Co., 145 Idaho 313, 318, 179 P.3d 276, 280 (2008). When interpreting 
insurance policies, a court is to apply the general rules of contract law subject to certain special 
canons of construction. Armstrong v. Farmers Ins. Co. of Idaho, 147 Idaho 67, 69—70. 205 P.3d 
1203, 1205-06 (2009), quoting Arreguin v. Farmers Ins. Co. of Idaho, 145 Idaho 459, 461, 180 
P.3d 498, 500 (2008). Whether an insurance policy is ambiguous is a question of law. Id., 
quoting Purvis v. Progressive Cas. Ins. Co.. 142 Idaho 213, 216, 127 P.3d 116, l 19 (2005). 
Where policy language is found to be unambiguous, a court is to construe the policy as 
written, “and the Court by construction cannot create a liability not assumed by the insurer not 
make a new contract for the parties, or one different from that plainly intended, nor add words to 
the contract of insurance to either create or avoid liability.” Id., quoting Purvis, supra. “Unless 
contrary intent is shown, common, non-technical words are given the meaning applied by 
laymen in daily usage—as opposed to the meaning derived from legal usage—in order to 
effectuate the intent of the parties." Id., quoting Howard v. Oregon Mut. Ins. Co., 137 Idaho 214, 
217, 46 P.3d 510, 513 (2002). In deciding whether a particular provision is ambiguous, the
. 
provision must be read within the context in which it occurs in the policy. ld., citing Purvis, 
supra. An insurance policy provision is ambiguous if “it is reasonably subject to conflicting 
interpretations.” N. Pac. Ins. Co. v. Mai, 130 Idaho 251, 253, 939 P.2d 570, 572 (1997). Words 
in an insurance policy that have a settled legal meaning are not ambiguous merely because the 
policy does not contain a definition. Id. 
Because insurance contracts are adhesion contracts that are not typically subject to 
negotiation between the parties, any ambiguity that exists in the contract is construed most 
strongly against the insurer and in favor of the insured. Armstrong, 147 Idaho at 70, 205 P.3d at 
1206, citing Arreguin 145 Idaho at 461, 180 P.3d at 500 (“A provision that seeks to exclude the 
insurer’s coverage must be strictly construed in favor of the insured”). Further, insurance 
contracts are to be construed “in a light most favorable to the insured and in a manner which will 
provide fil" coverage for the indicated risks rather than to narrow its protection.” Cascade Auto
11
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Glass, Inc. v. Idaho Farm Bureau Ins. Co., 141 Idaho 660, 662, 115 P.3d 75 I, 753 (2005). “The 
burden is on the insurer to use clear and precise language if it wishes to restrict the scope of its 
coverage.”Arreguin, 145 Idaho at 461, 180 P.3d at 500. 
Although no Idaho appellate court has yet undertaken to interpret the Prior Publication 
exclusion found in the Truck policy, the identical exclusion has been held by other courts to be 
clear and unambiguous. See, e.g., United Nat. Ins. Co. v. Spectrum Worldwide, 555 F.3d 772, 
777 (9th Cir. 2009) (“Plainly reading the first publication exclusion and the relevant advertising 
injury definition together indicates that the parties intended to exclude from coverage any 
copyright infiingement injury that arose from an oral or written publication of material first 
published before the policy became effective”); Hanover Ins. Co. v. Urban Outfitters. Inc., 806 
F.3d 761, 767—68 (3d Cir. 2015); Capitol lndem. Corp. v. Elston Self Serv. Wholesale Groceries, 
[nc., 559 F.3d 616, 620 (7th Cir. 2009).8 
The exclusion was recently analyzed by the Ninth Circuit in the case of Street Surfing. 
LLC v. Great Am. E & S Ins. Co.. 776 F .3d 603, 610 (9th Cir. 2014)(applying California law). 
Initially, the court noted that the “straightforward purpose of this exclusion is to ‘bar coverage’ 
when the ‘wrongful behavior beg[a]n prior to the efi'ective date of the insurance policy.”’, 
quoting Taco Bell Corp. v. Cont’l Cas. Co., 388 F.3d 1069, 1072 (7th Cir.2004) and citing Kim 
Seng Co. v. Great Am. Ins. Co., 179 Cal.App.4th 1030 (2009)(“The purpose of the prior 
publication exclusion is to preclude coverage for risks that have already materialized....”). The 
court further explained: 
In the context of advertising injury coverage, an allegedly wrongful advertisement 
published before the coverage period triggers application of the prior publication 
exclusion. If this threshold showing is made, the exclusion bars coverage of 
injuries arising out of republication of that advertisement, or any substantially 
similar advertisement, during the policy period, because such later publications 
are part of a single, continuing wrong that began before the insurance policy went 
into effect - 
1d, cites omitted. 
Truck points out that OBC‘s claims against Scout arise directly from Scout’s 
unauthorized use of the mark “ROUGE“ in the operation of its restaurant and bar—a use which 
8 See also, Scottsdale Ins. Co. v. Sullivan Properties. Inc. 2006 WL 505170, at '8 (D. Haw. Feb. 28. 2006)(finding 
the exclusion unambiguously precludes coverage for Defendants' prior infringing use of the “Kapalua” name.)
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was alleged to have begun prior to the effective date of the policy. According to Truck, these 
allegations place the claims squarely within the exclusion. Scout argues that the term 
“publication of material” in the Prior Publication exclusion refers only to an actionable 
publication of injurious material.9 It argues that since the October Post only infringed on OBC’s 
“Restaurant, pub and catering services” trademark, and Gone Rogue Pub was not even operating 
at the time of the post, the post could not have been injurious to OBC. On this point, Scout relies 
on the Seventh Circuit case of Capitol Indemnity Corp. v. Elston Self Service Wholesale 
Groceries, Inc, which stated: 
We understand the term “material” in the exclusion to refer to “injurious” 
material. By its terms, the prior publication exclusion abrogates the insurer's duty 
to defend only where it can prove that the insured's prior publication of the same 
actionable, injurious material alleged in the underlying complaint occurred prior 
to the beginning of its policy. This interpretation is logical because the exclusion 
exists to prevent an insured from purchasing an insurance policy to cover liability 
for illegal acts which it had undertaken prior to purchasing the policy. Put another 
way, the purpose of the exclusion is to prevent an individual who has caused an 
injury from buying insurance so that he can continue his injurious behavior. 
We do not see any ambiguity in the meaning of the exclusion; it seems clear that 
the exclusion only abrogates the duty to defend where the insured's first 
publication of actionable material occurred prior to the beginning of its policy. 
559 F.3d 616, 620 (7th Cir.2009). 
Initially, Scout’s argument relies on evidence outside the allegations of the CBC 
Complaint, which is irrelevant in considering whether an insurer has a duty to defend. Rather, as 
discussed, the duty to defend is framed solely by the allegations of the underlying complaint. 
Here, the CBC Complaint alleges that Scout’s use of the “ROGUE" mark was unauthorized, the 
use commenced in October of 201 2, and the use caused OBC harm. Thus, the CBC Complaint 
asserts a continuing course of infringing and injurious conduct since prior to the effective period 
of the policy. Whether or not Scout’s October Post was actually injurious because Gone Rogue 
Pub was not yet open for business is not germane to the inquiry since injury beginning in 
October of 2012 was clearly alleged in the CBC Complaint. 
9 Alternatively, Scout argues that the exclusion is ambiguous because it does not expressly indicate whether the first publication of the material be injurious or actionable.
l3
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Further, even if facts extrinsic to the OBC Complaint were considered, i.e., that Gone 
Rogue Pub was not yet operation in October of 2012, the exclusion would still apply. To this 
end, the Court does not agree with Capitol Indemnity 's interpretation of the exclusion. Unless 
ambiguous, this Court must apply the policy according to its plain language and not add words to 
either create or avoid liability. Armstrong, 147 Idaho at 69—70, 205 P.3d at 1205—06. The 
exclusion applies where the advertising injury “aris[es] out of... written publication of material 
whose first publication took place before the beginning of the policy period.” “Arise” is 
commonly defined as “to come into being, action or notice; originate; appear; spring up.”‘0 
Courts have broadly interpreted the phrase “arising out of” as used in insurance policies. In Fed. 
Ins. Co. v. Tri-State Ins. Co., the Tenth Circuit Court examined the phrase “arising out 01” as it is 
used in insurance policies in depth. 157 F.3d 800, 804 (10th Cir. 1998). It held that “...the 
general consensus [is] that the phrase “arising out of" should be given a broad reading such as 
“originating from" or “growing out of” or “flowing from” or “done in connection with”—that is, 
it requires some causal connection to the injuries suffered, but does not require proximate cause 
in the legal sense.” Id. The Court’s holding was based upon its analysis of case law throughout 
the country, as well as several treatises on insurance law. Id. The Court also held that the broad 
reading of the phrase “arising out of" is applicable to both inclusionary and exclusionary causes. 
Fed. Ins. 00., 157 F.3d at 804-805.” 
Applying this broad definition of “arising out of” to the exclusion, it is evident that the 
first publication of material need not be independently “actionable” or “injurious” for the 
exclusion to apply. Rather, it need only be causally connected to the advertising injuries alleged. 
Stated another way, the advertising injuries alleged must flow from the first publication, but the 
first publication need not be the proximate cause of the injuries. To construe the provision as 
requiring that the first publication be independently injurious or actionable would not only ignore 
(last visited July 7. 2017). '° hrr :Iiwww.dicrionnrv.c mi 
" See also Hugenberg v. West Am. Ins. Co./0lrr'o Car. Group, 249 S.W.3d I74, l86—87 (Ky. Ct. App. 2006) ("arising out of" means "originating flour, or having its origin in, grounding out of or flowing fi'om"); Taurus 
Holdings. Inc. v. United States F id. & Gnar. Co., 913 So. 2d 528. 539-40 (Fla. 2005) ("arising out of“ as used in a CGL policy exclusion unambiguous and broader in meaning than the term "caused by" and means "originating 
from." "having its origin in," “growing out of," "flowing from." "incident to" or "having a connection with"); 
Meadowbrook. Inc. v. Tower Ins. Co., Inc., 559 N.W.2d 4| l, 419—20 (Minn. 1997) ("arising out of" in a CGL 
insurance policy exclusion means "causally connected with" and not "proximately caused by"); accord Records v. 
Aema Lifiz & Cas. Ins., 683 A.2d 834 (NJ. Super. I996), American Motorists Inc. Co. v. L-C-A Sales Co., 713 A.2d 
1007 (NJ. 1998).
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the common definition of “arising out of’ but would also insert words where they do not appear, 
which is contrary to Idaho’s rules of contract interpretation. For this reason, the Court does not 
find Scout’s interpretation reasonable and, therefore, does not find the exclusion ambiguous for 
the reason cited by Scout. 
Case law supports this Court’s conclusion in this regard. In Matagorda Ventures, Inc. v. 
Travelers Lloyds Ins. Co., the court concluded that the application of an identical exclusion does 
not hinge on whether the first publication was actionable, but rather on when the material giving 
rise to an actionable claim was first published 203 F. Supp. 2d 704, 718 (SD. Tex. 2000). 
Similar to Scout’s argument, the insureds in Malagorda argued that the Prior Publication 
exclusion did not preclude coverage since some of the copyrights allegedly infringed upon were 
not registered when the prior publications took place and, therefore, the prior publications were 
not infringing. Id. at 717-18. The court found that argument unpersuasive, noting that “[t]he 
relevant question for the exclusion, however, is not when the claim first became actionable, but 
when the material giving rise to the claim was first published. The copyright infi‘ingement claim 
arose from “material whose first publication took place before the beginning of the policy 
period.” Id. Likewise, in Kim Seng Co. v. Great American Ins. Co. of New York. the insured 
argued that the Court should consider whether its pre-policy~issuance publication gave rise to the 
“likelihood of confusion” and constituted infringement when it was made. 179 Cal.App.4th 
1030, 1043 101 Cal.Rptr.3d 537, 547 (2009), as modified on denial of reh'g (Dec. 7, 2009). The 
Court declined, stating, “[w]e do not deal with whether there was an infringement, but rather 
whether there is coverage.” 1d. 
To the extent Capitol Indemnity holds that first publication of a mark be independently 
injurious or actionable, the holding is confined to the unique facts of that case and cannot be 
interpreted as requiring an insurer to evaluate whether the first alleged publication of a mark is 
independently actionable in determining its duty to defend. Capitol Indemnity involved a suit for 
trademark infringement based on the defendant’s sale of counterfeit cigarettes displaying the 
Newport trademark. 559 F.3d at 619-20. Prior to the effective date of the policy, the defendant 
sold genuine Newport cigarettes with packaging and wrapping displaying the Newport marks. 
After the policy went into effect, however, the defendant began selling counterfeit cigarettes in 
the same packaging. Id. The insurer argued that the Prior Publication exclusion barred 
coverage—and, therefore, abrogated its duty to defend—because the cigarette packaging and
15
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wrapping containing the Newport marks was first “published” before the policy began. Id. at 
620. The court disagreed because the pre-policy publication was not actionable—the defendant 
was actually selling genuine Newport cigarettes. 1d. The infringement alleged in the underlying 
complaint was the defendant’s sale of counterfeit cigarettes with Newport packaging, not the sale 
of genuine Newport cigarettes. Id. at 619. By contrast, OBC alleged that Scout’s pre-policy 
publication of the Gone Rogue Pub logo in October of 2012 marked the origination date of 
Scout’s acts that result in the infringement. Thus, Capitol Indemnity is not factually or legally 
applicable. 
12. The publications occurring during the coverage period were not fresh 
wrongs. ' 
Even if pre-coverage infringing advertisement triggers the application of the Prior 
Publication exclusion, some courts find that the exclusion will not apply to post-coverage 
advertisements which are sufficiently distinct from the pre-coverage advertisements. As 
explained by the Ninth Circuit, “[i]f a later advertisement is not substantially similar to the pre- 
coverage advertisement, [...], it constitutes a distinct, or ‘fresh,’ wrong that does not fall within 
the prior publication exclusion‘s scope." Street Surfing, 776 F.3d at 610. A pest-coverage 
publication is ‘substantially similar’ to a pre-coverage publication if both publications carry out 
the same alleged wrong.” Id. at 613. Additionally, where the underlying complaint charges the 
infringing publications as separate torts, the torts that occurred during the policy period are 
covered because they are substantially different from the torts that occurred prior to the policy 
period. Id. 
Scout contends that, even if its October Post triggered the application of the exclusion, its 
later publications of the mark, occurring after coverage took effect were “fresh wrongs” as 
described in Street Surfing because they violated OBC’s other trademarks: “Beer and Ale”; 
“Beverage glassware”; “Beer”; and “Clothing.” According to Scout, for Truck to be relieved of 
its duty to defend, it must establish that Scout’s October Post violated all five trademarks and 
constituted a violation of each tort set forth in the CBC Complaint. 
Street Surfing lends no favor to Scout’s position. There, the infringer initially sold 
skateboards affixed with a particular Street Surfing logo. Id. at 606. After obtaining insurance, 
Street Surfing expanded its product line to skateboard accessories, also affixed with the Street 
Surfing logo. Ultimately Street Surfing was sued by the owner of the mark and Street Surfing’s
16
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insurer refused to defend pursuant to the Prior Publication exclusion. Id. Street Surfing sued its 
insurer, arguing inter alia. that its pre-policy publications of the logo were not substantially 
similar to the post-coverage advertisements because they were affixed to different products. Id. 
at 612-13. The court disagreed for two reasons. First, the underlying complaint did not charge the 
misappropriations as separate torts depending on the specific advertisements. Rather, it generally 
alleged that Street Surfing infringed on the mark by using the name and logo on its products, 
without making any distinction between the types of products. Id. at 614. Second, although the 
advertisements featured different products, the court found it was not a “material distinction”, 
because the advertising idea being used was the same regardless of the product: the products all 
used the allegedly infringing identification “Street Surfing." Id. ’2 
In so holding, the court contrasted the facts of the case from those presented in Taco Bell 
Corp., where the Seventh Circuit found the “fresh wrong” argument applicable. 388 F.3d at 
1073-74. In Taco Bell. the underlying complaint arose from Taco Bell's advertising campaign 
using the general theme of a “Chihuahua obsessed with the thought of Taco Bell food to the 
exclusion of anything else." Id. at 1072. The plaintiff in that suit alleged that Taco Bell had 
misappropriated a marketing gimmick he had created featuring a “psycho Chihuahua." Id. 
Because a portion of Taco Bell's ad campaign began before its insurance policy took effect, its 
insurer contended that the policy's Prior Publication exclusion eliminated its duty to defend. 
However, the court ruled that even though Taco Bell had used the same basic crazy Chihuahua 
theme in different ways before and after the inception of the insurance policy, the Prior 
Publication exclusion did not apply because the underlying lawsuit charged Taco Bell with 
misappropriation of distinct advertising ideas as separate torts, some of which occurred during 
the policy period. Id. ’3 
The facts of this case are far more closely aligned with Street Surfing than Taco Bell. As 
in Street Surfing, the claims asserted in the OBC Complaint are grounded in Scout’s continuing 
'2 Sec also, Hanover Ins. Co. v. Urban Outfitters. Inc, 806 F.3d 761, 768 (3d Cir. 2015) (rejecting argument that 
Urban Outfitters pre-coverage use of the mark ‘Nnvajo” in advertising a bracelet on its website was substantially 
different from its post-coverage use of the mark in later product lines, which included clothing. shoes, flasks. etc. 
because they all carried a consistent theme and common objective). 
'3 For example, later Taco Bell commercials appropriated not only the underlying psycho Chihuahua theme, but also 
subordinate ideas such as the Chihuahua’s poking its head through a hole at the end of the commercial. 388 F.3d at 
1073.
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unauthorized use of the mark “ROGUE" in advertising. Unlike in Taco Bell, OBC did not charge 
separate torts based on uses prior to versus during Truck’s coverage period. Further, there is no 
thematic difference between the alleged publications as there was in Taco Bell. Rather, as in 
Street Surfing, Scout's publications all arise from same single, continuing use the word 
“ROGUE” in advertising Gone Rogue Pub, _which is an appropriation of OBC’s advertising idea. 
Therefore, Scout’s post-effective date uses of the mark are not “fresh wrongs” which would 
avoid the application of the Prior Publication exclusion. 
in sum, Truck has established that the Prior Publication clearly and unambiguously 
excludes coverage for the claims asserted against Scout in the CBC Complaint. Consequently, 
this Court concludes as a matter of law that Truck did not have a duty to defend against the 
claims and summary judgment in Truck’s favor is warranted on Scout’s breach of contract claim. 
Further, where there is no coverage under an insurance policy, there can be no breach of the duty 
of good faith and fair dealing, nor can there be liability for bad faith. Rizzo v. State Farm Ins. 
Co., 155 ldaho 75, 84, 305 P.3d 519, 528 (2013). Therefore, summary judgment in Truck’s favor 
is also warranted on Scout’s breach of the implied covenant of good faith and fair dealing and 
insurance bad faith claims. 
V. ORDER 
For the foregoing reasons, the Court hereby DENIES Scout‘s motion for summary judgment 
and GRANTS Truck’s motion for summary judgment. A final judgment shall be issued 
contemporaneously with this Order. 
IT is SO ORDERED 
Dated this /3{ ___day of July, 2017 
{7 Diivct J 1.1n/
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